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IN MEMORIUM

On April 23, 1980, Dean Frank Edward Maloney passed
away at his home in Gainesville, Florida. The news of
his sudden death caused a somber quiet to fall upon the
University of Florida Law School, where classes were
canceled in tribute to a beloved figure. The Florida
Legislature immediately passed a concurrent resolution
expressing its deep regret a* the loss of one of the

State's distinguished citizens.

Dean Maloney's achievements are too numerous to list
in detail.. He was a recognized authority on water law
and environmental law for almost thirty years. His work
in these fields included major authorship of A Model Water

Code, on which the Florida Water Resources Act of 1972 was

largely based, and scores of law review articles and

technical reports.

Dean Maloney became Dean of the University of Florida
Law School in 1958, and served in that capacity with dis-
tinction until stepping down in 1970 to return to full-time

teaching.

He is remembered for his considerable competence and
quiet strength, his quick humor and his lion's share of
generosity. Dean Maloney had a host of friends in the
student body, faculty, alumni, Gainesville community,

State and Nation. His absence will be felt for a long time.

Numerous projects undertaken by Dean Maloney were
sorely affected by his death. The preparation of this
manuscript, however, was close to completion. The text
before you is substantially as he last reviewed it. He
had worked toward its publication for over two years and
regarded this work as one of his most important endeavors.
In memory of a respected colleague and close friend, the

authors dedicate this book to Dean Frank E. Maloney.
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INTRODUCTION

Many changes have taken place in Florida since the predecessor

to this book, Water Law and Administration: The Florida Experience,

was published in 1968. Since that time the population of Florida
has increased from 5 million to almost 8 million. Many of these
newcomers have settled in water deficient areas of south Florida
or in the environmentally fragile regions of southwest Florida.
Florida's water law has also changed significantly in the past

12 years. The 1972 Florida Water Resources Act, the 1972 Florida
Land and Water Management Act and the 1974 Coastal Mapping Act
are examples of new legislation at the state level. In addition,
the National Environmental Policy Act of 1969, the Federal Water
Pollution Control Act of 1972 and the Clean Water Act of 1977
illustrate how federal legislation has affected Florida's water
resources.

This study will attempt to make a comprehensive examination
of Florida water law, including both consumptive uses of water
and land use activities that affect the aquatic environment.

The first chapter is concerned with common-law water rights.
The reasonable use rule, by which surface water is allocated in
the eastern states, 1is discussed in some detail. The various
doctrines which govern the allocation of percolating ground water
are also considered. Chapter I also takes a look at the problem

of land subsidence caused by ground water pumping.

Chapter II is concerned with the multitude of state and

local agencies which are responsible for the management of



Florida's water resources. This chapter begins with an analysis
of the Florida Environmental Reorganization Act of 1975. The
structure and powers of the Department of Environmental Regulation
and the Department of Natural Resources are delineated. Other
state agencies such as the Board of Trustees of the Internal
Improvement Trust Fund, the Game and Fresh Water Fish Commission,
and the Executive Office of the Governor are also discussed. At
the local level, chapter II focuses on the various water manage-
ment districts, although some attention‘is also given to the

role of drainage districts, soil and water conservation districts,
and beach and shore preservation districts.

Chapter III surveys the water allocation systems of the
eastern United States and deécribes the statutory permit systems
that have been established in many areas of the country. The
primary emphasis, however, is on the Florida Water Resources Act
of 1972. Some of the act's highlights, which are discussed in
this chapter, are the State Water Plan, the consumptive use per-
mit system, the reasonable-beneficial use standard, water shortage
planning, and the regulatory framework for dams and impoundments.
Finally, this chapter will consider the constitutional problems
that may arise when existing water uses are subjected to regu-
lation under the 1972 act.

In chapter IV the nature of common-law remedies against
water pollution is reviewed. The bulk of this chapter, however,
deals with the Federal Water Pollution Control Act of 1972 and
the 1977 amendments to this legislation. The role of state and

local government in the regulation of water quality is also



described. 1In addition, chapter IV considers a number of specific
water quality problems. One of these is o0il spill prevention and
control; chapter IV gives considerable attention to the Florida
Pollutant Spill Prevention and Control Act. Another area is the
regulation of solid waste disposal facilities. Protection of
public drinking water supplies is also covered in this chapter;
both the Federal Safe Drinking Water Act and the Florida Safe
Drinking Water Act are analyzed. Finally, regulation of dredge
and fill activities at both the state are federal level is
explored.

Diffused surface water is the subject of the next chapter.
Each of the legal doctrines which govern the disposal of diffused
surface water, the civil law rule, the common enemy rule, and the
reasonable use rule, is examined. Chapter V also delineates the
various remedies and defenses to actions which cause flooding
from diffused surface water. This section concludes with a dis-
cussion of inverse condemnation and a brief survey of government
programs which are intended to relieve surface water runoff
problems.

The final chapter is concerned with submerged lands and
water boundaries. A central concept is navigability and chapter
VI analyzes both the federal and the Florida law of navigability
and points out where each is applicable. The chapter also dis-
cusses the ordinary high water mark and its function in the de-
termination of fresh water boundaries. Likewise, the concept of
the mean high water line and its use in the demarcation of

boundaries in tideland areas is examined. Finally, chapter VI



considers the problem of ambulatory boundaries and the doctrines

of accretion, reliction and erosion.



CHAPTER I

COMMON LAW WATER RIGHTS

A. Water Law and the Hydrologic Cycle.

Scientists have long recognized that water moves in
what is known as the hydrologic cycle, the recurring pro-
cess through which water passes from atmospheric water
vapor into liquid and solid form as precipitation, thence
along or into the ground, finally returning to atmo-
spheric water vapor by evaporation and transpiration.

The law, however, has classified water as if the differ-
ent physical stages of water were separate and distinct,
rather than interrelated parts of the hydrologic cycle.

As stated in an early Florida case, this classification

has generally included the following four classés of

water:

(1) [S]urface streams which flow in a
permanent, distinct, and well-defined
channel from the lands of one owner to
those of another; (2) surface waters,
however originating, which, without
any distinct or well-defined channel,
by attraction, gravitation, or other-
wise, are shed and pass from the
lands of one proprietor to those of
another; (3) subterranean streams
which flow in a permanent, distinct,
and well-defined channel from the
lands of one to those of another pro-
prietor; (4) subsurface waters which,
without any permanent, distinct, or
definite channel, percolate in veins
or filter from the lands of one owner
to those of another.

These are the familiar classifications of what are com-
monly known as watercourses, diffused surface waters, dis-
tinct underground streams, and percolating ground water.

The hydrologist is quick to point out that these classes



3
are not distinct, but closely interrelated:

The legal classes of water, as listed
above, are now known not to be separate
and distinct, but to be interrelated
and interdependent. The minimum flow
of water in watercourses comes chiefly
from ground water, whether from "de-
fined underground streams" or "per-
colating" water. The maximum flow of
water in watercourses also comes in
part from ground water, but is likely
to include a large proportion of water
that was temporarily "diffused surface
water." "Diffused surface waters" may
include water from precipitation which
has not completed the process of in-
filtrating into the ground or which
cannot enter the ground because of
impermeability of the surface layer,
or because the ground is temporarily
full; overland flows which may either
seep into the ground elsewhere or
enter a watercourse or lake or pond;
the discharge from ground water res-
ervoirs at springs or seeps; water in
sloughs or escaped floodwaters in
"watercourses" that have been too nar-
rowly limited in their definition; and
marshes and bogs formed by ground water
where the water table rises to the
surface.

Nevertheless, we will observe the traditional classi-
fications in the following discussion of common-law
water rights while at the same time remaining aware
that these legal categories often obscure the under-
lying hydrologic relationships.

B. Contained Surface Water.

Within a country as large and diverse as the United
States, with tremendous variations in the quantities of
available fresh water, it is not surprising that differ-
ent systems of regulating water use should have developed.

While the United States, viewed in its entirety, has a



bountiful supply of water, only the eastern and particu-
larly the southeastern United States, including Florida,
is normally blessed with an ample annual rainfall. The
western United States, especially that part of the coun-
try west of the Mississippi River, is much more arid,
with the exception of a relatively narrow band along
the northwest coast, including the western edges of the
states of Washington and Oregon, and parts of Northern
California.

As the United States developed, the more humid
East found variations of what became known as the
"riparian" system of water law suitable to its earlier
needs, whereas the arid West adopted the system of
water law known as prior appropriation.

1. The Prior Appropriation System.

The prior appropriation system is the primary mech-
anism for water allocation in the western United States.
Priority and beneficial use are its fundamental charac-
teristics. The prior appropriation doctrine provides
that the appropriator is entitled to satisfy his water
needs before a subsequent appropriator may divert water
from the stream.5 The subsequent or junior appropriator
also possesses a legally protected water right, but it
is subordinate to that of the senior appropriator.

Under prior appropriation, water rights are derived
from beneficial use of the water rather than from land

.7 ' .
ownership. Not only must the use be a beneficial one,



but the methods of diverting the water, conveying it to
the place of use, and applying it to the land or machin-
ery for which it is appropriated must also be efficient
under the circumstances.8 Appropriations are made for
a definite quantity of water,9 usually expressed in
cubic feet per second for direct diversion or in acre-
feet for reservoir storage.10 Diversions are often
limited to specific times of the day or week.ll More-
over, administrative procedures for appropriating water
invariably require the applicant to designate the pro-
posed place of use for the water he desires to
appropriate.12 The place of use may be on nonripar-
ian land.l3

In the West, water rights are perpetual in dura-
tion, although they may be lost or abandoned through
nonuse.l4 However,'several states have enacted statutes
giving certain uses preferred status for purposes of al-
locating water during times of shortage or for choosing

between simultaneous applications.15 In addition, some

states give these preferred uses condemnation powers.16
Nowadays, appropriative rights usually operate within a
comprehensive statutory and administrative framework.

In most jurisdictions permits are issued by a state ad-
ministrative agency pursuant to some form of adjudica-
tory process. The agency often has the power to deny or
modify permit applications in order to protect senior ap-

propriators or the public interest.l7



Despite some problems with inefficient use, over-
appropriation, and lack of transferability, the prior
appropriation system has worked relatively well in the
West. This has lead some experts to urge its adoption
in the East. Since World War II at least nine eastern

. . 18 .1 .
states including Arkansas, Georgia, ? Florida,
o 21 . ... 22 : 23
Michigan, Mississippi, North Carolina, South

24 25
Carolina, Wisconsin, and, most recently, West

Virginia,26 have considered the desirability of switch-
ing to an appropriative type system creating vested
water rights, but only Mississippi has adopted such an
approach;27 the others have all rejected it.28 Never-
theless, many eastern states, including Florida, have
modified the riparian system by adopting statutory
water allocation schemes which contain a number of prior
29

appropriation features.

2. The Riparian System.

The riparian system of water law which developed in
the states east of the Miésissippi River, paralleled the
development of the common law of England.30 It is a
system of water rights based on ownership of land abutt-
ing on surface watercourses, including both lakes and
streams. The owners of such land are referred to as
riparian owners.3l It continues to apply in those areas
of Florida which have not implemented the consumptive

use permit system authorized by the Florida Water Re-

sources Act of 1972.



a. Consumptive Use Rules.

There are two doctrines that govern consumptive
rights to water under the riparian system, the natural
flow doctrine and the reasonable use rule.

i. The Natural Flow Doctrine.

Under the natural flow doctrine, each riparian pro-
prietor on a watercourse is entitled to have the stream
flow through his land in its natural condition, not per-
ceptibly retarded, diminished or polluted by others.3
This doctrine is based on the principle that the law
should follow nature and that each proprietor on a
stream should be entitled to have the stream.continue to
flow in its natural state through his land.34

Consumptive uses are not entirely prohibited by the
rule, but a distinction is made between "natural" and
"artificial" wants or uses.35 Natural uses are those
necessary to sustain life and include water for bathing,
drinking, household purposes, and watering animals.36
The natural flow doctrine allows a riparian proprietor
to use as much water as he needs for his domestic or
natural uses even if this depletes the entire stream-
flow.37

Artificial uses are those which increase man's com-
fort and prosperity and include irrigation, manufactur-
ing, power generation, mining operations, and large-

. 38 , . .
scale stock watering. Riparian landowners may divert

water for artificial uses as long as there is no

10



material interference with the natural flow of the water-
course, but a nondomestic use which noticeably affects
the natural condition of the stream/creates a cause of
action for a downstream owner even though he is not
using the stream and suffers no actual damage.39 The
plaintiff is deemed to be injured by the change in the
natural flow or condition of the stream and may obtain
nominal damages or injunctive relief.40 In fact, under
the natural flow doctrine, the downstream owner is may
be forced to institute an action in order to protect his
rights against the acquisition of a prescriptive right
by an upper riparian user even though the diversion is
harmless under the existing circumstances.41

In the early days of the Industrial Revolution,
when many mills and factories were powered by water,
the natural flow doctrine ensured that the water passed
down from one mill dam to the next.42 Under modern con-
ditions, however, the natural flow doctrine has little
utility. It prohibits many beneficial, nonharmful uses
simply because they materially diminish the natural
flow of the water. The natural flow doctrine also per-
mits a riparian proprietor to play "dog in the manager;"
that is, he does not use the water himself but deprives
the upstream owners of its use as well. Fortunately,

only four or five states still adhere to the natural

flow doctrine.

11



ii. The Reasonable Use Rule.

The reasonable use rule is now the majority posi-
tion, at least in the eastern United States. The reason-
able use rule and the natural flow doctrine reflect
widely divergent attitudes about man's relation to a
watercourse:44 The natufai flow doctrine emphasizes the

status quo of nature, whereas the reasonable use rule

seeks to promote the fullest beneficial use of streams
by adjacent riparian owners.45 Under the reasonable use
rule, each riparian proprietor may use the water for any
beneficial purpose, provided that the intended use 1is
reasonable with respect to the needs of other proprietors
on the stream and does not unreasonably interfere with
their legitimate water uses. Of course, the mere fact
of benefit to the user does not establish the reason-
ableness of the use.46 Moreover, neither the priority
of use nor the extent of riparian frontage or riparian
land are generally considered in determining reason-
ableness.47 Although riparian rights are regarded as
equal or correlative, each riparian user is not neces-
sarily entitled to a proportionate share of the avail-
able water.48 Indeed, where the water supply cannot
satisfy the needs of all riparian users, some uses,
otherwise beneficial, may be deemed unreasonable under
the circumstances and prohibited.49

The determination of the reasonableness of a use

is a questicn of fact and must be resolved on a case-by-

12



49
case basis. The Restatement (Second) of Torts has

identified nine factors which courts have taken into

consideration in determining whether a use is a

50 :
"reasonable use." These are: (1) the purpose of
the respective uses; (2) the suitability of the uses
to the water course or lake; (3) the economic wvalue

of the uses; (4) the social value of the uses; (5) the
extent and amount of the harm caused; (6) the prac-
ticality of avoiding the harm caused; (7) the prac-
ticality of adjusting the quantity of the water used
by each proprietor; (8) the protection of existing
values of land, investments and enterprises; and,
(9) the burden of requiring the users causing the harm
51

to bear the loss.

Purpose

Whether a use is reasonable depends in part upon
the purpose of that use. The Restatement (Second) of
Torts notes, "A reasonable use must be one made for a
beneficial purpose that fullfills a lawful need or de-
sire of man."52 As in the case of the natural flow
doctrine, courts examining the purpose of consumptive
use have sometimes distinguished between natural and
artificial uses.

At common law, all uses which are not natural uses
are considered artificial uses and have no preferential
status.>> a wide variety of artificial uses, however,

are potentially "reasonable" usés.54 Use of water for

13



the purpose of irrigation has been considered both reason-
55
able and beneficial. Other artificial but reasonable
56 . .
uses include use of water for fishing, swimming, rec-
58

reation,57 and manufacturing.

Suitability

Many courts have recognized the suitability of the
watercourse as a factor in determining the reasonableness
of the use. Suitability refers to the reasonableness of
a use with respect to the size and character of a water-
course. Unreasonable uses may consume more water than
the stream normally delivers or may impair recreational
and environmental values. A new use may not be compat-
59

ible with the preexisting pattern of uses.

Economic Values

Whether a use is reasonable often hinges on its util-
. , . 6
ity and value to the user, measured in economic terms. 0
Economic value may be evident in the productivity of the
use of water in irrigation or manufacturing. Economic
value may also arise from the recreational or scenic uses

61

of waterbodies.

Social Values

Social values, or the public interest, have weighed
heavily as a factor where considerations of public health
and welfare were at stake. The adverse impact on public
welfare of an otherwise reasonable private use may out-
weigh any economic benefit produced by the use. On the

other hand, a use which benefits the public as well as

14



the water user will have social value as well as private
62 .
economic value. Courts have held that the public good
is advanced by such uses as salinity control, water sup-
63

ply or sewage disposal.

Extent of Harm

Interference with a use may range from slight incon-
venience to total destruction. Whether the interference
is reasonable requires an examination of the wvalue of
the impeded use. If the harm suffered is insubstantial,

64

a court could find the use to be reasonable. Harm has

been found to be substantial and unreasonable, however,
where an upper proprietor attempts to reserve all of the
65

water for his exclusive use.

Avoiding Harm

To allow as many water uses as possible, courts
have considered whether it is practical to avoid harm
either by adjusting the manner of water use or by requir-
ing use of anothér water source. Efficiency and cost of
adjustment to each riparian are weighed in the balance.
A use which is unnecessarily wasteful or inefficient may
be declared unreasonable if a change in the method of
use would have avoided the harm to other riparians with-
out substantial reduction in profitableness. In contrast,
an otherwise reasonable use would be allowed to continue
where an adjustment would be prohibitively costly or

would render the use impractical.66
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Adjusting the Quantity

The practicality of adjusting the quantity of water
used by each riparian has been another factor weighed by
the courts. Where a riparian is using more water than
is needed for his purpose, the entire use need not be
deemed unreasonable. Ratﬁer, a reduced, reasonable quan-
tity may be pr_otected.67 Similarly, courts have sometimes
divided the available water among riparians according to

d.68

their respective nee The question of adjusting the

guantity between users may become critical in times of
69
water shortage.

Protection of Existing Values

According to traditional riparian doctrine, priority
of use gives no superior rights in a stream.70 'Thus, pri-
ority is ifnmaterial.71 A few courts, however, have held
unreasonable a new use which destroys the value of pre-
existing uses and investments in land and facilities.
Protection of existing values is interrelated with con-

72

sideration of the social and economic value of a use.

Burden of Loss (Compensation)

The final factor requiring the harmful use to bear
the burden of loss is grounded in public policy.73 The
United States Supreme Court has said that "later uses
with superior economic resources should not be allowed
to impose costs upon smaller water users that are be-
yond their economic capacity.74 Allocation of the eco-

nomic burden requires consideration of whether
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compensation should be paid by a new user when the deci-
sion to supplant an existing use is made. Again, the
social and economic value factors arerinterwoven with
the compensation factor. A new use has usually been
viewed as unreasonable where it caused substantial, un-
avoidable harm to an existing, socially and economi-
cally valuable use and where the new user was able but
75

unwilling to compensate for the harm.

b. Place-of-Use Restrictions

Under both the natural flow and reasonable use
theories, water rights are based on ownership of ripar-
ian land, a principle which prevents nonriparian land-
owners from using watercourses and which has led to
other use restrictions as well.

(i1). Definitions of Riparian Land

Since surface water may be used only on "riparian"
land, 76 the courts have developed several tests to
determine whether a particular tract is riparian or not.
Perhaps the most restrictive is the "source of title"
test, under which riparian rights are limited to the
smallest parcel held under one title in a chain of
title leading to the present owner.77 The size of a
riparian tract cannot be increased by the purchase of
contiguous nonriparian land,78 and if the back portion
of a riparian tract is sold it loses its riparian

79 L
character. Moreover, the subsequent reuniting of a

severed tract with the abutting tract will not
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. . 80 ]
re-establish its riparian status. Thus, a riparian
tract can be decreased but never increased in those ju-

81
risdictions which follow the source of title rule.

This rule, which originated in California, tends to re-
strict available surface water supplies to a small group
of riparian owners and has been largely confined to the
western states.82 The rule supports the western policy
of limiting riparian rights as much as possible in
order to provide more water for’appropriators, but it
seems inappropriate for eastern states where more water
is available.

The more inclusive "unity of title" rule provides
that any tracts contiguous to the abutting tract are
riparian, if held in common ownership, regardless of
when they were acquired.83 This approach permits an in-
crease in the size of a riparian parcel by the purchase -
of contiguous land even though the added land had been
nonriparian ever since its transfer from governmental
to private ownership. Given the trend toward larger
farms and landholdings in this country, application of
the unity of title theory will result in a continually
expanding quantity of riparian land. This rule has sup-
port in both eastern and western jurisdictions.84

The unity of title rule appears to be a better ap-
proach for an eastern jurisdiction than the source of
title test. Often a riparian owner can use water on

land added to his riparian tract land without

18



unreasonably curtailing the amount of water available for
other riparian owners. However, the failure of the unity
of title rule to impose any restriction on the amount of
added land which can become riparian when acquired by
one riparian owner may adversely affect other riparian
proprietors. Accordingly, some courts have declared
that the amount of riparian land claimed under the unity
of title rule must be reasonable.85 Under this corol-
lary, the distance of the land from the watercourse is
taken intovaccount in deciding the reasonableness of

the particular water use.86 Arguably, this affords
other riparians some protection against monopolization
of water by one riparian owner.

(ii). The Watershed Limitation

The concept of riparian land is further restricted
in some states by the watershed limitation, which pro-
vides that any part of a tract of land which lies out-
side the watershed of a body of water is not riparian to
it even though the tract itself borders on a natural
watercourse and is otherwise riparian.87 This water-
shed limitation is followed in five western states88 and
a few eastern states.

The watershed limitation is based on the assumption
that land beyond the watershed is outside the boundaries
established by nature for riparian ownership90 and that

water used on land within the watershed will eventually

: 91
return to the parent body of water. If water is
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withdrawn from one watershed and drained into another,
downstream owners along the first watercourse would
be damaged by dimunition of the stream's flow, while
those along the second watercourse might be injured
by the effects of an excessive stream flow.92 This
allows a riparian owner to use water on his land to
the maximum extent while at the same time protecting
downstream owners, and protects riparians who are not
currently exercising their riparian rights by insuring
that water will be available if needed in the future.
Nevertheless, many commentators favor relaxation
or abolition of the watershed rule.93 In the East,
this restriction often unduly limits water use and
encourages waste of the resource.94 At present, few
eastern states have expressly adopted the watershed

&) : .. 96
rule, two have rejected it, and the rest have not

yet taken a position.

(iii). Effect of Nonriparian Uses

A nonriparian use 1s one in which water is diverted
onto nonriparian land. Land which lies outside of a
stream's watershed is also deemed nonriparian in those
states which adhere to the watershed rule. Thus, both

diversions by a nonriparian landowners and use of water
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by a riparian owners on nonriparian land are considered
a nonriparian uses.

Nonriparian uses, however, are not always prohibited.
According to one view, such uses are wrongful per se and
riparian owners may obtain appropriaterjudicial relief
even though they have suffered no actual damage.lol In
states which follow the reasonable use rule, however, a
plaintiff must usually prove actual damage before he can
enjoin a nonriparian use.102 A few states permit non-
riparian uses even though they cause harm to downstream
riparian owners;103 nonriparian use is simply one factor
that is considered in determining whether the use is |
reasonable in accordance with the requirements of the

104
reasonable use rule.

(iv). Transfer of Water Rights

In most states riparian rights are not transferable

105
apart from the riparian land to which they are incident,

but a few jurisdictions have allowed severance of such
106
rights.’ In such cases the right of the nonriparian

. . . 107 . .
grantee 1s derivative, and the riparian owner cannot
) 10 i
convey a greater right than he has. Moreover, while
the right of the nonriparian grantee is effective

109
against his riparian grantor, it is usually inferior

_ ) ) 11
to the rights of other riparians. 0
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(v). Use By Municipalities

In theory, a municipality cannot divert water for
purposes of public water supply'even where it owns riparian
property.lll Actually, courts often refuse to prevent
municipal water utilities drawing from watercourses and
deny relief on the basisrof failure to show damages
estoppel or latches, or the existence of prescriptive
right on behalf of the municipality.112 A few states
have expressly recognized riparian rights for munici-
palities.ll3 Of course, municipalities normally have
the power to acquire water rights by eminent domain, and
once water rights are acquired, the municipality may sell
water to nonriparians and is not bound by any of the re-

114

strictions of the riparian doctrine.

(c). Prescriptive Rights

Most riparian jurisdictions allow both riparian and
nonriparian owners to acquire prescriptive rights to par-

115
ticular water uses. A prescriptive right constitutes

a servitude against the ownership adversely affected, 16
and thus amounts to an uncompensated transfer of rights
from the adversely affected riparians to the adverse user.117
Prescription, like adverse possession, rests on the theory
that aggrieved parties should seek judicial relief within
a reasonable time or be forever barred from a remedy.118

In order to ripen into a prescriptive right, the use

must be adverse, notorious, continuous and uninterrupted,

and be made under a claim of right or title. To establish
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a right by prescription the use must be maintained in a
manner hostile to the right of the riparian proprietor
against whom it is claimed.119 An act is hostile when
it is inconsistent with the true owner's rights of
ownership.l20 Thus, a licensed or permissive use can
never give rise to a prescriptive right because such
uses are not hostile to the titleholder.121

The use must be visible, open and notorious so that
the riparian owner either knows, or should know, that
his rights have been invaded.122 It must also be con-
tinuous and uninterrupted for the entire prescriptive
period.123 Since some water uses, like irrigation, may
be gporadic rather than continuous, this requirement is
probably satisfied if the claimant uses the water as his
necessities require. Of course, the initation of a suit
puts an end to the adverse character of the use as does
any other substantial interruption during the prescrip-
tive period.124 Likewise, the adverse use is interrupted
if at any time during the limitation period the adverse
claimant concedes or acknowledges title in the true
owner.125 Finally, use of water by one claiming a pre-
scriptive right must be under a claim of right so as to
necessarily imply an ouster of the owner's exclusive
right of control.126

Because of the transient nature of water, prescrip-

tive water rights are difficult to acquire. In those

states which follow the natural flow doctrine, there must
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be an actionable invasion of the right to the stream's
127 o
natural flow, while reasonable use jurisdictions re-
qguire an actionable wrong involving actual damages to
i 128

the servient owner.

The scope of a prescriptive right, once acquired,
is measured by the use originally made and actually en-

‘ 129
joyed during the prescriptive period. Once a pre-
scriptive right has been perfected, the water use may
. 130
be changed at any time, as long as the new use does
131
not increase the burden imposed on the servient estate.
Finally, prescriptive rights, once acquired, may be lost
by abandonment, although mere nonuse is only evidence of
132

an intent to abandon and non conclusive.

(d). Riparian Rights in Florida

The Florida Supreme Court first recognized the doc- 133

trine of riparian rights in Tampa Waterworks Co. v. Cline,

decided in 1896. The plaintiff in the Cline case was a
waterworks company which supplied water to the City of
Tampa from a spring-fed stream.

When the defendant, a nearby landowner, excavated
a hole on his land and exposed the spring, the plaintiff
fearing that it would be polluted by surface runoff,
brought suit to prevent further excavation. The Court
observed that same rules applied to both contained sur-
face waters and underground streams and declared that
the law of riparian rights was applicable in Florida as

part of the English common law. The Court seems to have
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rejected the natural flow doctrine in favor of the reason-
able use rule since it sustained the trial court's denial
of injunctive relief when the plaintiff was unable to
prove damages.

The riparian reasonable use rule was also applied

134
more recently in Taylor v. Tampa Coal Co. which in-

volved a 26-acre fresh-water lake in central Florida.
The plaintiff in Taylor sued to prevent the defendant
from withdrawing water from the lake to irrigate his
citrus grove. The trial court found that the lake level
was falling about 1/2 inch per day because of drought
conditions and another 1/2 inch per day as the result of
the defendant's pumping. At the time of the trial the
lake level was 49 inches below normal and, according to
the plaintiff, this condition interfered with use of the
lake for recreational purposes. The defendant argued
that the plaintiff's inconvenience was trivial in com-
parison with the possible loss to his citrus grove if he
were prevented from irrigating. Nevertheless, the trial
court granted an injunction.
135
On appeal, the Florida Supreme Court declared:
It is the rule that the rights of riparian
proprietors to the use of waters in a non-
navigable lake such as the one here in-
volved are equal. Except as to the supply-
ing of natural wants, including the use of
water for domestic purposes of home or
farm, such as drinking, washing, cooking,
or for stock of the proprietor, each ri-
parian owner has the right to use the
water in the lake for all lawful purposes,

so long as his use of water is not det-
rimental to the rights of other riparian
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owners . . . The fact that one riparian
owner may choose to use the water in the
lake for recreational purposes while
another may desire to divert it for an
artificial use such as irrigation, will
not give the latter a superior right to
take water to the detriment of the former,
for in this jurisdiction there is no
distinction in respect to use between a
farm and a summer residence.

The Court thus affirmed the lower court's decision
to prohibit the defendant from irrigating while the lake
level was below normal.

One riparian owner also sued another in Lake Gibson

136
Land Co. v. Lester to prevent withdrawal of water from

a lake for irrigation purposes. However, the facts in
Lester were somewhat different from those of the Taylor
decision. The lake in the Lester case was larger, about
485 acres as opposed to 26 acres. Moreover, the defen-
dant in Lester has been pumping water from the lake for
more than 20 years before the lawsuit was brought. Fi-
nally, the defendant showed that a drought rather than
his pumping was the major cause of the lowering of the
lake below its normal level. Accordingly, the Florida
Supreme Court held in favor of the defendant.

With the enactment of the 1972 Water Resources Law,
the riparian system was replaced by a statutory allo-
cation scheme in most parts of Florida. However, the
riparian system continues to remain in force in those
areas of the state which have not yet implemented the

137
1972 Act's consumptive use permit provisions.
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C. Ground Water

Ground water is one of Florida's most important
natural resources. It is the principal source of water
supply for domestic, municipal, industrial, and agri-
cultural uses.l38 With the tremendous population expan-
sion and industrial growth in Florida today, the proper
conservation and utilization of this resource becomes
increasingly important.

1. Hydrology

Ground water is but one phase of the hydrologic
cycle and, at least in its freshwater form, is derived
from rainfall. ©Not all of the rainfall will become
ground water, however, since some of it will remain as
surface water or return to the atmosphere through evapo-
ration. It should be noted that technically ground
water is a subclass of a larger subsurface water classi-
fication. Subsurface water occurs in two primary zones

13 .
. 7 The water that seeps down to be available

(Fig. 1)
for plants is found in the zone of aeration. The voids
in the rocks in this zone contain both water and air,
and the water is held by capillarity. The remainder of
the subsurface water percolates down to the zone of
saturation, in which the water completely fills the
voids in the rocks. Only the water that reaches this
zone 1is available to supply springs and wells. The sub-
surface water occuring in the zone of saturation is re-

ferred to as ground water, and it is primarily this water

with which this chapter is concerned.
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Ground water moves both by percolation and by lami-
nar flow through small and large openings. Such move-
ment of the water, either by percolation or through the
voids and pores of the rocks and soil, is in response
to hydrostatic pressure and gravity. A bed of sediment
that is porous and permeable enough to allow the move-
ment of ground water to supply wells and springs is

known as an aquifer or water-bearing bed.

FIGURE 1

SuBSURFACE WATER ZONATION

ZONE OF AERATION
(Vadose water,

‘Ground water;
- -

ZONE OF SATURATION

Ground water occurs under water-table or artesian
conditions. The water is under water-table conditions
when the ground water surface is free to rise and fall

with the water supply. Water that has moved through a
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permeable bed and is confined under an impervious water-
tight bed, called an aquiclude, is said to be under
artesian conditions. The artesian water is under pres-
sure and will rise above the water-bearing bed if a well
is sunk through the acquiclude or confining bed.

By measuring the height in many wells throughout
the state to which the artesian water will rise in rela-
tion to sea level, a contour map of the imaginary pres-
sure surface or piezonmetric surface can be prepared
(Fig. 2).140 The peizometric surface reveals much in-
formation on the source and movement of water in the
artesian aquifer. In areas where the piezometric sur-
face is high but lies beneath the surface of the land,
wells will not flow. Discharge areas, such as the areas
where Florida's springs are found, occur where the
piezometric surface is higher than the land surface and
the wells will flow (Fig. 3).l4l

FIGURE 2

PIEZOMETRIC SURFACE OF FLORIDAN AQUIFER
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2. Geology-The Aquifers in Florida

The hydrology of ground water is but one aspect of
an understanding of its characteristics. The geological
formations of an area figure significantly in the availa-
bility of ground water.

Almost the entire State is underlaid with a porous
and permeable limestone that provides much of Florids's
ground water supplies (Fig. 4).142 These rock formations
are called aquifers. 1In Florida the aquifers are under
both water-table and artesian conditions.

The Floridan aquifer, which is under artesian con-
ditions, provides most of Florida's water supply, except
where it is absent (Santa Rosa and Escambia counties)
or where it is too salty or mineralized for most purposes
(along the east coast below St. Augustine and the pen-
insula below Lake Okeechobee). The Floridan aquifer is
the source of most of the large springs in Florida and
thousands of wells. Seventeen of these springs rank in
the first magnitude, being springs with an average daily
flow of 64.6 million gallons. The discharge from the
largest of these springs, Silver Springs, has ranged
from 419 to 756 million gallons a day.143

The other principal aquifer in Florida is the
Biscayne aquifer of Dade and Broward counties. It is
very productive and consists of highly permeable lime-
stone and sand. It is the sole source of ground water

in the area and exists under water-table conditions.
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FIGURE 3

AREA OF ARTESIAN FrLow

s eROWARD "

The other aquifers in the state are also limited in area
and exist under water-table and artesian conditions.

3. Ground Water Problems

The basic problems of ground water conservation and
control fall under three general headings: (a) inter-
ference between wells; (b) overdraft of thé water-bear-
ing bed or aquifer; (c) contamination, which includes
pollution and salt water intrusion.144 Though separable
analytically, these problems are interrelated in terms
of actual cause and effect. 1In a sense, all of them

involve waste of the ground water supplies because the

supplies are not utilized effectively.
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(a) Interference Between Wells

When a well is pumped or allowed to flow, the water
level in the area around the well is lowered as a result
of the withdrawal of the water. The water-table surface
forms a depression in the shape of an inverted cone.

The shape of the cone is governed by the size of the
openings in the rocks forming the aquifer. If the open-
ings are large, the cone is flat; if they are small, the
cone 1is steep because of the restricted flow. The cone
of depression may extend a few feet from the well to a
few miles. The amount of drawdown in the well depends
on the rate of flow or pumping and the rate or release
of the water from storage in the waterbearing bed.

FIGURE 4
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Interference occurs between wells when the cones of
depression overlap (Fig. 5).145 The interference may be
caused by improper spacing in the well field or by
excessive withdrawals, or what appears to be an inter-
ference may actually bercaused by the lowering of the
water table or pressure surface as a result of in-
adequate recharge of the aquifer because of drought
conditions. When interference occurs, it can usually
be remedied by deepening the well or lowering the pump.
Interferences between private wells of equal use are
normally not as serious as interference between the
larger yield wells supplying cities and industries.

FIGURE 5

CoNE OF DEPRESSION AND INTERFERENCE WELLS
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(b) Overdraft of the Water-Bearing Bed or Aquifer

Overdraft of the water-bearing bed results from
pumping at a greater rate than the intake of water from

the recharge area. The water lével is lowered and larger
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pumps have to be installed to withdraw the water. Arte-
sian wells may cease flowing and pumping may be required
because of the lowered pressure surface. Overdraft occurs
for a variety of reasons, but it is usually a result of
excessive development of a well field by industries and
municipalities. Wasteful flow of artesian wells and low
rainfall will also contribute to overdraft.

Overdraft of an aquifer may lead to serious problems.
In the first place, the lowered water level will increase
costs of obtaining the water. Larger pumps, deeper wells,
and additional wells may be necessary to obtain the same
yield. Second, serious problems occur in Florida in
areas where the aquifer connects with the sea, or over-
laps salty water. Excessive withdrawals of the fresh
water may draw the salty water into the aquifer, result-
ing in contamination of the water supply.

(c) Contamination

Contamination includes.pollution of the ground
water supplies by industrial, municipal, or private
wastes, and by salt-water encroachment into the aquifer.

Pollution of ground water by industrial and munici-
pal wastes and sewage does not seem to be widespread in
Florida at the present time. In the past considerable
guantities of municipal sewage and industrial wastes

146
were disposed of through discharge into drainage wells.
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(d) Salt-Water Intrusion

Salt-water intrusion from the ocean or from under-
lying saline aquifers has been one of the major threats
to the ground water supplies of many coastal areas of
Florida, and is probably the greatest contamination
problem with respect to Florida's ground water today.
The State Board of Health considers 250 parts per
million chlorides sufficient to make water unsuit-
able for human consumption.147 In most of the area
of the state south of Lake Okeechobee the Floridan
aquifer has a salinity content that exceeds this
standard. If an artesian well in this area is allowed
to flow, the result will be contamination of the share-
owner water-table aquifer. Many artesian wells were
drilled in the past and were left uncapped and allowed
to flow uncontrolled. In others, the casing has deteri-
orated, resulting in contamination of the surrounding
ground water supplies.l48 It is also known that salt
water from the geological past underlies most of the
artesian aquifers in Florida.l49 If the aquifer is
excessively overdrawn. This salt water may move up
into the fresh-water supplies.

The hydraulic principle applicable to the re-
lation between salt and fresh water is illustrated in

150
Figure 6. This is the so-called Ghyben-Herzberg

151
principle. Fresh water is lighter than salt water

and will float on it. According to the above principle,
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one foot of fresh water above sea level is necessary to
support a column of salt water 40 feet high. In other
words, a column of fresh water 41 feet high will balance
a column of salt water 40 feet high. When too much
fresh water is removed from the aquifer, it no longer
balances out the salt water, and the salt water moves
into the fresh-water supplies.

FIGURE 6

GHYBEN-HERZBERG PRINCIPLE OF SALT-FRESH WATER ASSOCIATION
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There are several factors which contribute to salt-
water encroachment:152

1. Loss of head through increased demands by
municipalities. The demands of agriculture, due largely
to modern irrigation, and of industry with hydraulic
mining, pulp and vaper mills, and refrigeration are
examples.

2. Excessive drainage. High water levels in the
Everglades and under the Atlantic coastal ridge were
materially lowered by digging of the Everglades drainage

canals during the first quarter of the current century.

The result has been excessive drainage and a lower water

36



table that no longer holds in check the salt water from
the ocean.

3. Lack of protective works against tidewater in
bayous, canals, and rivers. This factor is particularly
prevalent in southern Florida between Miami and Fort
Lauderdale where numerous canals and old discharge
channels cut the Atlantic coastal ridge.

4. Improper location of wells. Wells in an area
subject to salt-water intrusion should be located as
far as may be economically feasible from the source of
possible salt-water intrusion and properly spaced with
respect to each other to prevent interference.

5. Highly variable annual rainfall with insuf-
ficient surface storage during droughts. The most
important single problem having to do with water con-
servation and control in Florida lies in the fact that
the rainfall is highly variable, resulting in vari-
ations in the piezometric surface.

6. Uncapped wells and leakage. Uncapped artesian
wells represent a serious loss of ground water and
inevitably result in lowered ground water levels. Even
when capped, many old artesian wells have broken or
corroded casings that permit highly saline water from
salt residuals to contaminate the fresh water in over-
lying strata.

Florida's answers to these ground water conservation

problems have been varied. The artesian well-capping
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statute was passed in order to control waste through

wild-flowing wells and salt-water contamination from
highly mineralized wells. The problems of salt-water
intrusion are being met by the multipurpose water man-

154
agement districts and by the setting of salt-water

barrier lines.155 Pollution of the underground waters
has been controlled to some extent by the Department of
Environmental Regulation.156 Finally, the 1972 Water
Resources Law provides for the establishment of water
management districts which can regulate and control
many of the problems of well interference, overdrafts,
and to some extent salt-water intrusion. To appreciate
the reach and effect of these statutory controls, one
must view them against the background of the common law
rules governing ground water utilization. These rules

are the subject of the next two sections.

4, Legal Classification of Ground Water

Ground water has been divided into two separate
legal categories - underground streams and percolating
waters - and as thus classified is subject to two sepa-
rate bodies of legal rules.157 Apparently a lack of
hydrologic information led the early courts to make
these artificial classifications.158 A classic state-
ment of the early judicial attitude toward percolating
ground water is found in a statement made by the Ohio
Supreme Court in 1861: >9 "Because the existence, origin,

movement and course of such waters, and the causes which

govern and direct their movements, are so secret, occult,
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and concealed . . . an attempt to administer any set of
legal rules in respect té them would be involved in hope-
less uncertainty, and would be, therefore, practically
impossible.”" Today it is generally agreed that virtually
all ground water is in constant movement under the land,
either in watercourses or through the pores of the earth,
and that the precise physical state is of no particular
consequence to the Water's utilization.

The Florida Supreme Court has followed the tradition
of classifying ground water into underground streams and
percolating waters.160 However, recent scientific know-
ledge has changed many of the old ideas concerning per-
colating water, and the Florida court has indicated an
awareness of the nature of ground water and its inter-
relationship to other waters.l6l Nevertheless, many of
the old rules remain, and an understanding of the two

legal classes of ground water is still important.

(a) Underground Streams and Percolating Waters -

Definitions

Underground streams have been distinguished from
percolating waters on the basis that they flow in fixed
or definite channels; their existence may be known or
ascertainable from surface indications or other methods
without excavations for that purpose.162 These sub-
terranean streams are presumed to have the same char-
acteristics as a surface stream: that is, a bed, banks,

and a channel of water. By contrast, percolating waters
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are defined as those "subsurface waters which, without
any permanent, distinct, or definite channel, percolate

in veins or filter from the lands of one owner to those

163
of another."

(b) Presumption That Ground Water Is Percolating

Because of the difficulty of proof, it is well
settled in Florida, and in most other jurisdictions,
that ground water is presumed to be percolating unless
it is affirmatively shown that the water is flowing in
an underground stream.164 The burden of proof rests
with the party alleging such fact. This limitation
means that in most cases the water will be treated as
if it were percolating, which greatly reduces the legal
significance of the underground stream classification.
In many jurisdictions, however, it may be advantageous
to show that an underground stream exists, and it is
important to know the various factors looked at by the
courts.

(c) Evidence Allowable to Prove an Underground Stream

An underground stream must have essentially the
same characteristics as a surface stream, such as a
bed and banks, a well-defined and distinct channel, and
a current of water, although it need not flow con-
tinuously.165 The evidence allowable to prove the
existence of a subterranean stream includes surface
indicétions such as a line of plant growth which would

166 ‘ . . .
only occur over a wet area, waters disappearing into
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167
the ground and reappearing a short distance away, or
168

a line of surface depressions or sinkholes. Other
proofs, such as the geological formation of the earth in
the vicinity,l69 the sound of water passing underneath
the earth,170 and the interruption of the flow of other
wells or springsl7l may also be shown. |

172
In Tampa Waterworks Co. v. Cline the Florida

Supreme Court found that a well-defined underground
stream existed. The area in question was underlaid
with limestone, and the court noted that such evidence
as a line of surface depressions or sinks over the lands
of theiparties indicated the course of a subsurface
stream as found in limestone regions.l73 The court also
took into account the presence of fish both in the
plaintiff's downstream spring and in an excavation made
by the defendant, and the reappearance of dyes in the
downstream spring shortly after being placed in the
excavation as evidence of a well-defined underground
stream.174

The Florida Supreme Court has also indicated, how-
ever, that the knowledge that the area "is largely under-
laid by a limestone strata, which is a waterbearing strata
that is commonly pierced and riddled with underground
caverns and watercourses" is not sufficient evidence to
establish the existence of a well-defined underground

175
stream supplying another landowner's spring.

41



(d) Significance of the Classification

The classification of ground water into underground
streams and percolating waters is significant because
of the different legal rules governing each class. It
is generally agreed that the riparian and prior appro-
priation doctrines governing surface watercourses are
equally applicable to subterranean streams, whereas
different doctrines may govern the rights of landowners
in percolating waters.

At least one court has completely done away with
the legal distinctions and held all underground waters
to be percolating waters, noting that "whether under-
ground waters move in a well-defined channel, either in
a generally confined direction as to the points of the
compass or spread out laterally, is merely a question

176

of difference or degree."

5. Underground Streams

The rights of adjoining property owners to the use
of water in underground streams have generally been held
to be the same as those of a riparian owner in the waters
of a surface watercourse.177 The actual rule applicable
depends on whether the particular.jurisdiction follows
the "natural flow" or "reasonable use" doctrine with
respect to surface streams.l78 In those states following
the prior appropriation doctrine, subterranean streams
are subject to appropriation under the same rules govern-

. 179
ing surface streams.
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A 1951 Florida case illustrates one application of
the reasonable use rule to an underground stream, al-
though the case involved alleged unreasonable use of
defendant's land rather than unreasonable use or with-
drawal of the water as such.180 Plaintiff alleged that
the defendant, in the process of exca&ating for con-
struction of a yacht basin, caused the water flowing to
the plaintiff's spring from an underground stream to
cease to flow. The trial court ruled for the defendant
on demurrer, despite plaintiff's allegation that the
defendant knew that the underground stream supplied
plaintiff's spring, and that he proceeded with the
excavation anyway. The Florida Supreme Court reversed,
pointing out that, while the affirmative duty rested on
the plaintiff to show the invasion was wither an in-
tentional one or that the conduct was "negligent, reck-
less, or ultra hazardous," the complaint stated a cause
of action for an intentional invasion.l8l

Three years later the case returned to the Supreme
Court, this time on appeal from a jury verdict for
defendant.l82 The evidence at trial had established
that during the course of excavation the defendant's
employees, in an attempt to "cap" the hole, poured four
vards of ready-mix concrete into the crevice; the spring
then ceased to flow. The jury found for the defendant.
The Supreme Court reversed, holding that the only in-

ference which reasonable men could draw from the evidence
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was that the concrete stopped the flow of the spring, and
that defendant's attempt to cap the hole was not in ac-
cord with good engineering practices and was therefore
unreasonable under the circumstances.

The Florida Supreme Court's decision was consistent
with the rule of the Restatement of Torts.183 If the
interference is intentional, the plaintiff must show that
defendant's use of his land was unreasonable; the utility
of the conduct is balanced against the harm to the plain-
tiff. If the interference is unintentional, the
defendant's conduct must have been either negligent, reck-
less, or ultrahazardous in order for the plaintiff to
recover damages.

6. Percolating Waters

Percolating waters "ooze, seep or filter through the
soil beneath the surface, without a defined channel."184
Ground water is presumed to be percolating rather than
flowing in an underground stream because visible surface
indications and available scientific information are
usually inadequate to allow an accurate determination
of the source and movement of underground water. Some
states have even abandoned the underground stream classi-
fication, and hold all ground waters to be percolating.185

Although consumptive use rules with respect to per-
colating ground water are hopelessly fragmented and con-

fused, three major approaches can be discerned in the

East: the absolute ownership doctrine, the American rule,

14



and the correlative rights doctrine. In addition, many

western states now apply the prior appropriation system
186

to ground water.

(a) The Absolute Ownership Doctrine

According to the English or absolute ownership
doctrine, a landowner may extract an unlimited quantity
of percolating ground water from his land and use it on
overlying or distant lands, regardless of injury to

. 187 . C i
adjacent landowners. The rule imposes liability only
188
for waste or for malicious injury to another. The

English rule is followed in Ohio, Maine, Massachusetts,

189
Mississippi, Rhode Island and Vermont.

The absolute ownership doctrine originated in Acton

190
v. Blundell, an English case decided in 1843. The plain-

tiff in that case was a manufacturer whose well was
affected by nearby mining operations. As the defendant
pumped water out of the shaft of his coal mine, he drew
the percolating water from under the plaintiff's well.
The plaintiff sought damages in an action on the case.
Although the defendant's conduct might have been action-
able if a surface watercourse had been involved, the

191

court refused to apply the law of surface waters because:

no man can tell what changes these
underground sources have undergone in the

progress of time . . . . [Tlhere can be
no ground for implying any mutual consent
or agreement for ages past . . . which is

one of the foundations on which the law as
to running streams is supposed to be built

Instead, the Acton court held that the defendant was
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entitled to use the water as he saw fit, even if he in-
jured the plaintiff. This result was justified since
the defendant, as owner of the overlying land, had an
exclusive right to any percolating ground water
beneath his tract.

The absolute ownership doctrine recognizes a
vested property in the overlying landowner to per-
colating ground water beneath his property regardless
of whether he actually puts the water to use. It has
been said that "the percolating water belongs to the
owner of the land, as much as the land itself, or the
rocks and stones in it.“192 However, since a landowner
has no rights against an adjoining landowner who also
withdraws ground water, it is somewhat misleading to
say that he owns "absolutely" the percolating water
under his land.lg3 Instead it would seem that the land-
owner does not really own the water until he had reduced
it to actual possession.194 The property right involved
is the landowner's exclusive right of access to the
ground water through his land, rather than ownership
of the underground water itself.195

The absolute ownership rule was followed in many

196
American jurisdictions in the nineteenth century,

add!

197 b

and is still recognized in a number of states today. . 'y,
\ -1

It is often criticized, however, because it fails to

account for the nature of ground water and because it

favors municipalities and other large users who are
198

able to drill deep wells.
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ground water for farming operations on his land. The
City of New York, which owned an adjoining two-acre tract,
sank a number of wells to obtain water for sale to the
City of Brooklyn. When the wells interferred with plain-
tiff's farming operations, he sought injunctive relief.
Although the court conceded that there would be no lia-
bility under the absolute ownership doctrine, it never-
theless enjoined the defendant's extraction of ground
water for transportation and sale to distant users.

The American rule has displaced the older absolute
ownership doctrine in many jurisdictions, and is now
followed in Alabama, Connecticut, Illinois, Michigan,
New Hampshire, New York, Pennsylvania, Tennessee, and
West Virginia.206 Although the American rule differs
from the absolute ownership doctrine where the use of
ground water on non-overlying land is concerned, the
two rules are quite similar conceptually and the
American rule may be regarded as a modification of the
absolute ownership doctrine.207 Both rules place the
ownership of percolating waters in overlying landowners,
but the American rule pleaces reasonable limitations |
upon the exercise of ownership rights similar to
the law of private nuisance. Also, like the absolute
ownership doctrine, the American rule favors large users
at the expense of farmers and domestic users who often

208
have shallow wells and less powerful pumps.

47



(b) The American Rule

199
The American or reasonable use rule, allows a

landowner to use as much percolating ground water as
he needs, regardless of any adverse effect on other
landowners, as long as the water use is reasonably
related to the natural use of his bverlying land.200
The use must be benéficial; a malicious or wasteful
use is considered unreasonable per §§?01 and may be
enjoined even though the plaintiff has suffered no
actual damage.202 As a general rule, however, the use
of water on overlying land for agricultural, domestic,
mining or manufacturing purposes is deemed to be rea-
203
sonable.

The absolute ownership doctrine and the American
rule are virtually the same with respect to the land-
owner's right to use percolating ground water on over-
lying land, but they differ significantly in regard to
the extraction and transportation of ground water for
use in distant areas. The absolute ownership doctrine
permits ground water to be transported and used on non-
overlying land without liability even though neighbor-
ing landowners are injured. According to the American
rule, however, the sale or use of water on distant lands
is unreasonable and actionable if it impairs the ground
water supply of another landowner, even though the
defendant's use is beneficial.zo4

The leading case on the American rule is Forbell

205
v. City of New York. The plaintiff in Forbell used
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(c) The Correlative Rights Doctrine

Under the correlative rights doctrine, each land
owner over a common ground water pool has an equal and
correlative right to make a beneficial use of the water
on his overlying land. The correlative rights doctrine
is sometimes known as the "California rule" because it
was introduced by the California Supreme Court in Katz

209
v. Walkinshaw. The plaintiff in the Katz case was

using ground water for domestic and irrigation purposes
on land overlying an artesian basin. He brought suit
when the defendant began pumping the water for sale and
use outside the basin. The court stated that use of
ground water on nonoverlying land would not be allowed
if it caused injury to an overlying user, but went on to
declare that landowners above a common underground basin
have such equal rights in the underlying water so it must
be prorated among them when the available supply was not
sufficient to meet the needs of all.210

Outside of California the doctrine provides that
ground water must be equitably apportioned among over-
lying owners in times of shortage, with each owner en-
titled to no more than his fair and just proportion.211
This is sometimes known as the eastern correlative
rights doctrine. In some instances, particularly in
the case of irrigators, the correlative rights doctrine
limits the user to his proportionate share, determined
by comparing his surface area with the whole area over-

212
lying the water supply.
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Some writers view the correlative rights doctrine
as an attempt to analogize the law of percolating
ground water to the law of surface streams.213 The
approach of these th doctrines, with their emphasis
on common rights to water, is similar. Using either
the surface water reasonable use rule or the corre-
lative rights doctrine, a number of eastern states
appear to have abandoned the American rule. Other
commentators regard the correlative rights doctrine
as an extension or modification of the American rule.215
However, these two doctrines seem to rest upon different
concepts of water ownership.216 Under the correlative
rights doctrine, overlying owners have only usufructary
rights and not, as under the absolute ownership and
American rules, proprietary rights in the corpus of the
water itself.217 It is this concept of a usufructary
right which justifies the requirement that overlying
owners share the available water supply during shortages?18
The surface water reasonable use rule rests on a similar
bésis.

In two Florida cases on the point the Florida
Supreme Court has indicated it will invoke a reasonable
use rule similar to that governing riparian rights. 1In

219
Cason v. Florida Power Co. the defendant erected a dam

which obstructed the natural subterranean drainage of
plaintiff's land. 1In overruling the motion for a
directed verdict in favor of the defendant, the court

noted that the same principle of reasonable use applicable
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to a surface stream should be applicable to percolating
water. The court stated.that "The reasonableness of the
use of property by its owner must of necessity be deter-
mined from the facts and circumstances of particular
cases as they arise, by the application of appropriate
provisions or principleé of law and the dictates of

220
mutual or reciprocal justice.

221
In Koch v. Wick, a more recent holding, the

Florida Supreme Court reaffirmed its application of
reasonable use principles. In that case the Board of
County Commissioners of Pinellas County sank wells on
the road right of way adjacent to plaintiff's property
and proceeded to pump water for individuals and munici-
palities in the county. The county was successfully en-
joined in the lower court action by the plaintiff. The
county board then leased a strip of land 60 feet in
width and 2,640 feet in length adjoining plaintiff's
land. The plaintiff again sought an injunction and
damages. The trial court granted the county's motion
to dismiss. On appeal, the Supreme Court noted that

Cason and Labruzzo had overruled the old rule that an

owner had an unrestricted right to draw percolating
water from his land and had adopted the rule that the
right to draw percolating waters is “bounded by reason-
ableness and beneficial use of the land.222 The court

stated that the question must be resolved on the reason-

ableness of the use, and appareﬁtly extended this doctrine

51



to municipalities as well as individuals. The lower
court was reversed.

Although the reasonable use rule as applied by the
court does not give definite answers as to the actual
amount of water that may be taken by overlying landowners,
it does recognize that the relationship of overlying
landowners is similar to that of riparian owners on a
water body.

(d) The Restatement of Torts Approach

Recently, the American Law Institute in its Re-
statement of Torts has recommended a revision of the
existing American rule in favor of an approach somewhat
similar to the surface water reasonable use rule. The
Restatement (Second) of Torts Section 858 provides:

(1) A proprietor of land or his grantee
who withdraws ground water from the land
and uses it for a beneficial purpose is
not subject to liability for interference
with the use of water by another, unless

(a) the withdrawal of ground water
unreasonably causes harm to a pro-
prietor of neighboring land through
lowering the water table or reduc-
ing artesian pressure,

(b) the withdrawal of ground water
exceeds the proprietor's reason-
able share of the annual supply or
total store of ground water, or

(c) the withdrawal of the ground
water has a direct and substantial
effect upon a watercourse or lake
and unreasonably causes harm to a
person entitled to the use of its
water.

(2) The determination of liability under
clauses (a), (b), and (c) of Subsection

(1) is governed hy the principles stated in
§§ 850 to 857.223
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The Restatement includes all of the traditional
grounds of liability, but excludes some of the common
law defenses?24 It utilizes a reasonableness standard,
but the concept offers the overlying user less pro-
tection from liability than the American rule.225
Instead it utilizes principles that are similar to
the surface water reasonable use rule.

Under the Restatement an overlying user may be
liable for harm resulting from ground-water with-
drawals even though the resulting water use is bene-
ficial to the overlying surface. "Reasonableness" and
beneficial effect of use are not judged solely in re-
lation to use on the overlying land, but may vary with
the circumstances of the case.226 While the American
rule is intended to encourage maximum development of
ground water by overlying landowners on the theory that
they will be the most efficient users, the Restatement
approach is concerned with the interests of all water
users.

Wisconsin appears to be the only state to have
adopted the Restatement position. In State v. Michels

227
Pipleine Construction Inc., the defendant was con-

structing a large sewer line beneath the Root River
Parkway for the Metropolitan Sewer Commission of
Milwaukee. Since the project involved tunnelling at
depths of forty feet, the Michels tried to dewater the
construction site by pumping water from nearby wells.

These dewatering operations apparently interfered with
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wells in the area and also caused damage to foundations,
basement walls and driveways due to subsidence.

The State brought suit to compel the defendant to
modify its construction activities in order to reduce
the harm to adjoinint landowners. The State argued that
- the higher costs resultihg from different construction
techniques should be borne by those who would benefit
from the sewer system. The trial court, however, dis-
missed the action, declaring that "there was no cause
of action on the part of an injured person concerning
. his water table.”" On appeal, the Wisconsin Supreme
Court concluded that advancements in the science of
hydrology made the prevailing English rule obsolete.
Moreover, it felt that the hydrologic relationship
between ground water and surface water made it dif-
ficult justify applying an absolute ownership doctrine
to one class of water while subjecting the latter to a
reasonable use rule.228 Accordingly, it endorsed the
Restatement position, thereby assuring that a similar
allocation rule would be applied to both surface water
and ground water.

7. Subsidence

One issue that has received a good deal of atten-
tion recently is the extent to which common-law ground
water rules affect liability for subsidence caused by
ground water withdrawals.

The first American case to allow recovery for
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subsidence was Cabot v. Kingman, 29 which based liability

on deprivation of lateral support. A more recent case,

230
Gamer v. Town of Milton, held that ground water con-

sumptive use doctrines, such as the absolute ownership
rule, would not prevent liability for negligent conduct
when subsidence occured. However, the Maryland court,

in Finley v. Teeter Stone Co., refused to allow re-

covery for subsidence caused by ground water withdrawals
when the pumping was conducted for a reasonable purpose.231
The defendant in this case pumped water out of his quarry
pit in order to keep the excavation dry. This drained
the surrounding limestone acquifer and created solution
cavities under the land, which eventually caused sink-
holes to develop on the plaintiff's adjoining farm.
The court declared that since ground water was a transi-
tory and subject to "flowing, shifting, or changing
position in response to the vagaries of weather and
climatic conditions," it could not be considered part of
the soil's lateral support. The court also ruled out
subjacent support because there was no actural subsurface
invarsion. Instead, the court concluded that there was
no liability for withdrawals which caused subsidence as
long as the water was used in connection with the legiti-
mate use of the defendant's land. Finding that his
quarrying operations met this requirement, the Maryland
232

court found in favor of the defendant.

Section 818 of the Restatement of Torts reflects
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increasing concern for the victims of subsidence. The
revised section now provides that "One who is privileged
to withdraw subterranean water, oil, minerals, or other
substances from under the land is not for that reason
privileged to cause a subsidence of the others' land by
such withdrawal.233 The commentary states that section
818 applies to the withdrawal of any solid, liquid or
gaseous substance from under another's land even though
the withdrawal is legally permitted. Nor does the
means of withdrawal make any difference. Thus, accord-
ing to section 818, one who withdraws ground water may
be liable for subsidence damages regardless of the pre-
vailing ground water allocation rule.

Smith-Southwest Industries v. Firewood Development

234 ‘
Co. is the most recent case to address this issue. In

that case the plaintiffs attempted to recover for sub-
sidence to their property caused by the defendant's with-
drawal of large quantities of ground water by means of
high-capacity pumps. The trial court, relying on the
absolute ownership doctrine, granted a summary judg-
ment for the defendants. The intermediate appellate
court reversed, finding that liability for subsidence
damages might be predicated on theories of negligence
and nuisance in fact.235 On appeal, however, the Texas
court affirmed the trial court's decision for the de-
fendants, but also declared that it would impose lia-
bility in the future for subsidence caused by negligence

in pumping or drilling.236
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Recent cases suggest that the courts will provide
some protection against damages from subsidence even
when the English or absolute ownership rule is recognized.
It remains to be seen, however, whether the strict lia-
bility approach of the Restatement of Torts of the less
restrictive negligence theory will prevail.

D. An Evaluation of Common Law Water Rights

Unfortunately, the riparian system is not responsive
to the needs of many water users. Ideally, water rights
should be both definite and secure: The water right
should be clearly defined with respect to quantity and
in terms of its relation to the rights of other users.
The reasonable use rule, however, is vague and uncertain;237
one cannot know with any precision who may use the avail-
able water, how much can be used, or for what purpose it
can be used.238 This uncertainty exists because any use
must be reasonable with respect to the uses of otherri-
parian owners, and these uses are constantly changing.239

The uncertain nature of the user's water right under
the riparian system is further aggravated because mecha-
nisms for resolving controversies among water uSe?s are
severely limited. Not only is litigation time consuming,
expensive, and uncertain in its outcome, but the results
of successful litigation are often narrow and limited
in scope. First, the judgment relates only to the

parties before the court and not other water users.

Since the courts will usually not apportion a stream
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between competing users, the judgment will be "all or
nothing" for one party or another. Moreover, a judg-
ment pertains only to the present facts and new develop-
ments which change the relative positions of the parties
cannot adequately be dealt with absent further

240
litigation.

Another criticism is that the riparian system tends
to foster locational inefficiencies.24l In most states
it restricts excessively the use of the water for the
benefit on non-riparian land.242 Since many beneficial
uses consume water some distance from the point of
diversion, these locational restrictions probably re-
sult in less efficient water use.243 Thus, while the
riparian system possesses the advantage of flexibility,
insecurity of the water right and locational restrictions
often inhibit efficient water use.

As far as ground water allocation doctrines are
concerned, the correlative rights doctrine may be more
equitable than either the absolute ownership doctrine
or the American rﬁle since small users may be better
protected and the effects of a water shortage are borne
proportionately by all users. In addition, hydrological
considerations favor the correlative rights doctrine
since the hydrologic interrelation between percolating
ground water and surface water supports a uniform allo-

244

cation rule for all forms of water. Only the corre-

lative rights doctrine sufficiently resembles the
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surface water reasonable use rule, both in terms of an
allocative standard and in terms of an underlying
theory of property interest in the water, to allow the
courts to fashion a rational and integrated law of
water allocation.245

On the other hand, the corre.ative rights doctrine
is subject to many of the sare criticisms as the sur-
face water reasonable use rule. The correlative rights
rule is so indefinite that it is exceedingly difficult
to apply to varying conditions.246 Moreover, it offers
no security to early developers by protecting the water
supply on which they have relied, nor does it pefmit
landowners to acquire a more secure right to an adequate

247
supply of water by purchase or contract.
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Rights in the Southeastern States, 5 S.C.L.Q. 141,
142 (1952). As between riparian owners, the lower

owner is, of course, the one farther downstream.
See

Hanks, The Law of Water in New Jersey, 22 Rutgers L.

Rev. 621, 628-29 (1968).

Kinyon, What Can a Riparian Proprietor Do?, 21 Minn.

L. Rev. 512, 527 (1937).

Evans v. Merriweather, 4 I11l. 492 (1842).

Meng v. Coffey, 93 N.W. 713, 715-16 (Neb. 1903);
Crawford Co. v. Hathaway, 93 N.W. 781 (Neb. 1903);
Hough wv. Porter, 89 P. 1083 (Ore. 1909); Salem
Flouring Mills Co. v. Lord, 69 P. 1033, (Ore. 1902);

Martin v. Burr, 228 S.W. 543 (Tex. 1921).

Spence v. McDonough, 42 N.W. 371 (Iowa 1889);
Canton v. Shock, 63 N.W. 600 (Ohio 1902); Filbert
v. Dechert, 22 Pa. Super. 362 (1903); Beuscher,

Appropriation Water Law Elements in Riparian

Doctrine States, 10 Buffalo L. Rev. 448, 452 (1961).

Prentice v. Geiger, 74 N.Y. 341 (1878); Pennsylvania
R. Co. v. Miller, 3 A. 780 (Pa. 1886); Lone Tree

Ditch Co. v. Cyclone Ditch Co., 128 N.W. 596

64



39.

40.

41.

42.

43.

(S.D. 1910); Watkins Land Co. v. Clements, 86 S.W.
733 (Tex. 1905); Nielson v. Sponer 89 P. 155 (Wash.

1907).

Harvey Realty Co. v. Wallingford, 150 A. 60 (Conn.
1930); Robertson v. Arnold, 186 S£.E. 806 (Ga. 1936);
Roberts v. Martin, 77 S.E. 535 (W. Va. 1913); Comment,

Development of Riparian Law in Alabama, 12 Ala. L. Rev.

155, 158 (1959).

Guynn v. Wabash Water & Light Co., 104 N.E. 849

(Ind. 1914); Note, Water Rights in Indiana, 32 Ind.

L.J. 39, 42 (1956).

Teass, Water and Water Courses-Riparian Rights-

Diversion of Storm or Flood Waters for Use on Non-

Riparian Lands, 18 Va. L. Rev. 223, 236 (1932).

Restatement (Second) of Torts § 850A, Scope Note

(Tent. Draft No. 17, 1971).

Only Georgia, New Jersey, Pennsylvania and West
Virginia expressly adhere to the natural flow
doctrine. Robertson v. Arnold, 186 S.E. 806

(Ga. 1936); McCord v. Big Brothers Movement, Inc.,
185 A. 480 (N.J. 1936); Palmer Water Co. v.
Lehighton Water Supply Co., 124 A. 747 (Pa. 1924);

McCausland v. Jarrell, 68 S.E.2d 729 (W. Va. 1951).
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44. 1In spite of this, the natural flow and reasonable
use rules often tend to become blended or confused

in practice. Davis, Water Rights in Iowa, 41

Iowa L. Rev. 216, 218 n.8 (1956).

45. 5 R. Powell, The Law of Real Pro—erty, ¢4 713 (1976);

Restatement (Second) of Torts § 853, comments c, d,

& e (Tent. Draft No. 17, 1971).

46. Trelease, The Concept of Reasonable Beneficial Use

in the Law of Surface Streams, 12 Wyo. L.J. 1, 16

(1957) .

47. 6A American Law of Property § 28.55 (A.J. Casner, ed.

1954); but see Trelease, Alternatives to Appropriation

Law, 6 Denver J. of Int'l L. & Pol. 283, 297 (1976).

48. Haar & Gordon, Riparian Water Rights vs. a Prior

Appropriation System: A Comparison, 38 B.U.L. Rev.

207, 240 (1958).

49. Restatement (Second) of Torts § 850A, comment d

(Tent. Draft No. 17, 1971).

50. Maloney, Capehart & Hoofman, Florida's "Reasonable

Beneficial" Water Use Standard: Have East and West

Met?, 31 U. Fla. L. Rev. 253, 256-262 (1979).

51. See also Grimes, Lex Aquae Arkansas, 27 Ark. L. Rev.

429, 442 (1973).
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52.

53.

54.

55.

56.

57.

Restatement (Second) of Torts § 850A, Comment on

clause (a) (1979) [Hereinafter cited as "Restatement

(2d)".)]

Comment, Acquisition of the Right to Use Water,

29 Tul. L. Rev. 554, 556 (1955).

Ausness, Water Permits ir a Riparian State: Problems

and Proposals, 66 Ky. L.J. 191, 199-201 (1977).

Harris v. Brooks, 283 S.W.2d 129 (Ark. 1955); Taylor
v. Tampa Coal Co., 46 So.2d 392 (Fla. 1950); Hoover
v. Crane, 106 N.W.2d 563 (Mich. 1960); Johnson v.
Seifert, 100 N.W.2d 689 (Minn. 1960); Bollinger v.

Henry, 375 S.W.2d 161 (Mo. 1964).

Water Pollution interfering with the reasonable uses
of lower riparian owners has been held unreasonable.
See, e.g., Stanton v. Trustees of St. Joseph's

College, 254 A.2d 597 (Mc. 1969). Although the

courts have considered pollution as a factor to be
weighed in the determination of whether a use is
"reasonable," it is important to note that most
states, including Florida, have a separate statutory

scheme for the regulation of water pollution. See

Fla. Stat. §§ 403.011-.261 (1977).

Harris v. Brooks, 225 Ark. 436, 283 S.W.2d 129 (1955).
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58.

59.

Reynolds Metal Co. v. Ball, 217 Ark. 579, 232

S.W.2d 441 (1950).

See, e.g., Stamford Extract Mfg. Co. v. Stamford
Rolling Mills Co., 101 Conn. 310, 125 A. 623 (1924)
(upper riparian's use held reasonable where dis-
charges after best available treatment neither sub-
stantially nor appreciably contaminated the water
and where many other new factories and cities were
possible sources of pollution); Hazard powder Co.
v. Sommersville Mfg. Co., 78 Conn. 171, 61 A. 519
(1905) (where upper riparian's water wheel in-
stallation found excellently arranged and adapted
to size, capacity, and varying flows of the river
and where the use was found to follow the custom
of most uses on the river, use held reasonable);
Davis v. Getchell, 50 Me. 602 (1862) (where volume
of small stream in ordinary course was found in-
sufficient for any practical use, detention for
reasonable time to make water power useful and
valuable held reasonable); Thompson v. Enz, 379
Mich. 667, 154 N.W.2d 473 (1967); Red River Roller
Mills v. Wright, 30 Minn. 249, 15 N.W. 167 (1883)
(use found unreasonable where lower riparian in-
jured and upper riparian failed to show the
character of the stream, because what might be
reasonable on one stream adapted and used for

certain purposes might not be proper upon another
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stream of a different character used for different
purposes); Davis v. Town of Harrisonburg, 116 Va.

864, 83 S.E. 491 (1914) (upper riparian's hydro-
electric plant found adapted to the ordinary capacity
of the stream; therefore, dentention of water for
reasonable time during drough. held reasonable);

Timm v. Bear, 29 Wis, 25/, 266 (1871) (upper riparian's
interference with stream flow held unreasonable where
his mills required 50% more than the ordinary supply

of water in the stream); Restatement.(2d4), § 8504,

comment on clause (b).

60. Restatement (2d) .§ 850A, comment on clause (c).

6l. Id. See, £.9., Taylor v. Tampa Coal Co., 46 So.2d
392 (Fla. 1950) (irrigation versus recreational
value); Higday v. Nickolaus, 469 S.W.2d 859 (Mo.
App. 1971) (value of city's investment weighed) ;
Borough of Westville v. Whitney Home Builders, 40
N.J. Super, 62, 122 A.2d 233 (Super. Ct. App. Div.
1956) (aesthetic impairment and recreational value

versus developer's investment).

62. Restatement (2d), § 850A, comment on clause (d).

63. Lamb v. Dade Cty., 159 So.2d 477, 479 (Fla, 3d
D.C.A. 1964) (interference with salinity control
system); Higday v. Nickolaus, 469 S.W.2d 859, 871
(Mo. App. 1971) (assurance .of wholesome water supply

to public). See generally Hart v. D'Agostini,
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64.

65.

7 Mich. App. 319, 151 N.W.2d 826 (1967) (temporary
interference with groundwater allowed where sanitary
sewer trunk line benefitted the area); 42 A.L.R.3d
426 (1972) (propriety of injunctive relief against
diversion of water by municipally incorporated public
utility); Borough of Westville v. Whitney Home
Builders, 40 N.J. Super., 62, 122 A.2d 233 (Super.
Ct. App. Div. 1956) (public policy recognizing social

importance of sewage disposal plants).

Restatement (2d) § 850A, comment on clause (e) {(citing
™~

Gehlen v. Knorr, 101 Iowa 700, 70 N.W. 757 (1897);
Elliot v. Fitchburg R.R. Co., 10 Cush. 191 (Mass.
1852); Hazard Powder Co. v. Sommersville Mfg. Co.,
78 Conn. 171, 61 A. 519 (1905); Heise v. Schulz,

167 Kan. 34, 204 P.2d 706 (1949); Louisville v.
Tway, 297 Ky. 565, 180 S.wW.2d 278 (1944); Meyers v.
Lafayette Club, 197 Minn. 241, 266 N.W. 861 (1936);
Bollinger v. Henry, 375 S.W.2d 161 (Mo. 1964);
Montelious v. Elsea, 11 Ohio St. 2d 57, 161 N.E.2d
675 (1959). See also Tampa Water Works Co. v. Cline,
37 Fla. 586, 20 So. 780 (1896); Lake Gibson Land Co.

v. Lester, 102 So.2d 833 (Fla. 2d D.C.A. 1958).

Scott v. Slaughter, 237 Ark. 394, 373 S5.W.2d 577
(1964); Conobre v. Fritsch, 92 Ohio App. 520, 111

N.E.2d 38 (1952).
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66. Restatement (2d4), § 850A, clause (f), comments h & i,

(citing Thomas v. LaCotts, 222 Ark. 161, 257 S.W.2d
936 (1953)); Rancho Santa Margarita v. Vail, 11 Cal.
2d 501, 81 P.2d 533 (1938); Colorado Springs v.
Bender, 148 Colo. 458, 366 P.2d 552 (1961) (under-
ground stream); Hazard Powde. Co. v. Sommersville
Mfg. Co., 78 Conn. 171, 51 A. 519 (1905); Wilkes v.
Perry, 92 Iowa 417, 60 N.W. 727 (1894); Crowley V.
District Court, 108 Mont. 89, 88 P.2d 23 (1939);
Warner Valley Stock Co. v. Lynch, 215 Or. 523, 336
P.2d 884 (1959).

More recent decisions weighing the practicality of
avoiding the harm inciude: Scott v. Slaughter, 237
Ark. 394, 373 S.w.2d 577 (1964) (dam lowered two
feet); Collens v. New Canaan Water Co., 155 Conn.
477, 234 A.2d 825 (1967) (other sources were avail-
able); MacArtor v. Graylyn Crest 111 Swim Club, 41
Del. Ch. 26, 187 A.2d 417 (1936) (groundwater,

adjusting method of use found impractical).

67. Restatement (2d4), § 850A, comment on clause (g).

68. 1Id., clause (g), comment j. See, e.g., Lingo v. City
of Jacksonville, 253 Ark. 63, 522 S.W.2d 403 (1975)
(groundwater); Harris v. Brooks, 225 Ark. 436, 283
S.W.2d 129 (1955); Half Moon Bay Land Co. v. Cowell,
173 Cal. 543, 160 P. 675 (1916); Wiggins V.

Muscupiabe Land and Water Co., 113 Cal. 182, 45 P.

71



160 (1896); Harris v. Harrison, 93 Cal. 676, 29 P.
325 (1892); Collens v. New Canaan Water Co., 155
Conn. 477, 234 A.2d 825 (1967) (groundwater); Bliss
v. Kennedy, 43 Ill. 67 (1867); Meng v. Coffey, 67
Neb. 500, 93 N.W. 713 (1903). Many of the cares
cited are from prior appropriation states in the
West because these states also recognize, or did

recognize, the riparian doctrine of reasonable use.

69. See Maloney, Capehart & Hoofman, supra note 50, at

282.

70. Davis, Coblentz & Titelbaum, Waters and Water

Rights, § 612 at 42 (R. Clark ed 1976). (citing
Dumont v. Kellog, 29 Mich. 420, 18 Am. Rep. 102
(1874), and Bliss v. Kennedy, 43 Ill. 67 (1867).

Accord, 78 Am. Jur. 2d Waters § 285 (1975).

71. Restatement (23) § 850A, clause (h), comment 1 (citing

McCarter v. Hudson Cnty. Water Co., 70 N.J. Eqg.
695, 65 A. 489 (Ch. 1906).

72. Id. (citing Strobel v. Kerr Salt Co., 164 N.Y. 303;
58 N.E. 142 (1900); Harris v. Brooks, 225 Ark. 436,
283 S.W.2d 129 (1955).
Another commentator has stated flatly that where
"different lawful and reasonable uses are in-
herently mutually exclusive, the prior in time will

prevail...." Grimes, supra note 51, at 444.
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73.

74.

75.

76.

77.

78.

79.

Restatement (2d), § 850A, clause (1), comment m,

(citing Strobel v. Kerr Salt Co., 164 N.Y. 303, 58
N.E. 142 (1900)); State v. Michels Pipeline Constr.
Inc., 63 Wis. 24 278, 217 N.W.2d 339 (groundwater),
modified, 63 Wis; 2d 278, 219 N.w.2d 308 (1974);
MacArtor v. Graylyn Crest II., Swim Club, Inc.,

41 Del. Ch. 26, 187 A.24d 417 (1963) (groundwater);
United States v. 531.13 Acres of Land, 244 F. Supp.
895 (W.D.S.C. 1965) (compensation due for public

taking of riparian right to use of river flow).

United States v. Gerlach Livestock Co., 339 U.S.

725 (1950).

Restatement (2d), § 850A, clause (1), comment m

(citing Furrer v. Talent Irrigation Dist., 258

Or. 494, 466 P.2d 605 (1970)).

Farnham, The Permissible Extent of Riparian Land,

7 Land & Water L. Rev. 31 (1972).

Rancho Santa Margarita v. Vail, 81 P.2d 533 (Cal.

1935); L. Kinney, The Law of Irrigation and Water

Rights 789 (2d ed. 1912).

Title Ins. & Trust Co. v. Miller & Lux, 190 P. 433

(Cal. 1920); 5 R. Powell, The Law of Real Property,

supra note 45, at ¢ 714.

Anaheim Union Water Co. v.. Fuller, 88 P. 978

(Cal. 1907).
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80.

81.

82.

83.

84.

85.

86.

Watkins Land Co. v. Clements, 86 S.W. 733 (Tex.

1905); Yearsley v. Cater, 270 P. 804 (Wash. 1928).

Waite, Beneficial Use of Water in a Riparian

Jurisdiction, 1969 Wis. L. Rev. 864, 872.

Boehmer v. Big Rock Irrigation Dist., 48 P. 908
(Cal. 1897); Yearsley v. Cater, 270 P. 804 (Wash.

1928).

Levi & Schneeberger, The Chain and Unit of Title

Theories for Delineating Riparian Lands: Economic

Analysis as an Alternative to Case Precedent, 21

Buffalo L. Rev. 439, 442 (1972).

Clark v. Allaman, 80 P. 571 (Kan. 1905); Jones v.
Conn, 64 P. 855 (Ore. 1901); Slack v. Marsh, 11

Phila. 543 (C.P. Pa. 1875); Restatement of Torts

§ 843, comment c (1939).

Sparks Mfg. Co. v. Town of Newton, 41 A. 385 (N.J.

1898) rev'd on other grounds, 45 A. 596 (N.J. 1900).

See also 1 Kinney, The Law of Irrigation and Water

Rights 798 (2d ed. 1912); 6A American Law of Property

§ 28.55 (A.J. Casner, ed. 1954).

Farnham, Permissible Extent of Riparian Land, 7

Land & Water L. Rev. 31, 57 (1972).
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87.

88.

Johnson & Knippa, Transbasin Diversion of Water,

43 Tex. L. Rev. 1035, 1036 (1965); Recent Important

Decisions, Waters and Watercourses—-Riparian Land-

Watershed, 20 Mich. L. Rev. 123 (1921). According

to~Professor Waite the source of #itle test and one
version of the unity of title test are not concerned
with the watershed limitation. The other version
adds to the unity of title test the requirement that
the land lie within the watershed of the watercourse

to which it is riparian. Waite, Beneficial Use of

Water in a Riparian Jurisdiction, 1969 Wis. L. Rev.

864, 873. See also Sayles v. City of Mitchell, 245
N.W. 390 (S.D. 1932). Professor Clark declares

this to be the general rule. 1 Waters and Water

Rights § 53.5(c) (R. Clark, ed. 1967). On the

other hand, Professor Casner contends that the unity

of title definition without the watershed limitation

is the general rule. 6A American Law of Property

§ 28.55 (A.J. Casner, ed. 1954).

Hudson v. West, 306 P.2d 807 (Cal. 1957); Clark v.
Allaman, 80 P. 571 (Kan. 1905); Sayles v. City of
Mitchell, 245 N.W. 390 (S.D. 1932); Watkins Land
Co. v. Clements, 86 S.W. 733 (Tex. 1905); Miller

v. Baker, 122 P. 604, 605 (Wash. 1912).
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89.

90.

91.

92.

93.

Harrell v. City of Conway, 271 S.W.2d 924, 927
(Ark. 1954); Sturtevant v. Ford, 182 N.E. 560
(Mass. 1932); Stratton v. Mount Hermon Boy's
School, 103 N.E. 87 (Mass. 1913); McCarter v.
Hudson County Water Co., 65 A. 489, 494-95 (N.J.
1906); Virginia Hot Springs Co. v. Hoover, 130
S.E. 408 (vVa. 1925); Town of Gordsonville v.
Zinn, 106 S.E. 508, 511 (vVa. 1921); Comment, 34

N.C.L. Rev. 247, 247-48 (1956).

2 H. Farnham, The Law of Waters and Water Rights

1571 (1904).

Anaheim Union Water Co. v. Fuller, 88 P. 978

(Cal. 1907); Note, Limitation on Diversions from

the Watershed: Riparian Roadblock to Beneficial

Use, 23 S.C.L. Rev. 43 (1971). Most industrial and

municipal uses return up to 90 percent of the water
diverted; some water used for irrigation is also re-

turned. Johnson & Knippa, Transbasin Diversion of

Water, 43 Tex. L. Rev. 1035, 1057 (1965).

Murphy, A Short Course on Water Law for the Eastern

United States, 1961 Wash. U.L.Q. 93, 94-95.

Martz, Water for Mushrooming Population, 62 W. Va.

L. Rev. 1, 11 (1959); O'Connell, Iowa's New Water

Statute-The Constitutionality of Regulating Existing

Uses of Water, 47 Iowa L. Rev. 549, 557 (1962); Note,
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94.

95.

96.

97.

98.

99.

100.

101.

The Riparian Rights Doctrine in South Carolina, 21

S.C. L. Rev. 757, 769 (1969).

Marquis, Freeman & Heath, The Movement for New Water

Rights Laws in the Tennessee Valley States, 23 Tenn.

L. Rev. 797, 832 (1955).

Arkansas, Massachusetts, New Jersey, and Virginia.

Gillis v. Chase, 31 A. 18 (N.H. 1891); Lawrie v.

Sillsby, 74 A. 94 (Vt. 1909).

Waite, Beneficial Use of Water in a Riparian

Jurisdiction, 1969 Wis. L. Rev. 864, 875.

Metropolitan Util. Dist. v. Merritt Beach Co., 140
N.W.2d 626 (Neb. 1966); Jones v. Conn, 64 P. 855

(Ore. 1901); Texas Co. v. Burkett, 296 S.W. 273

(Tex. 1927).

Poire v. Serra, 106 A.2d 39 (N.H. 1954); Smith v.
Stanolind 0il & Gas Co., 172 P.2d 1002 (Okla. 1946);
Lawrie v. Sillsby, 74 A. 94 (Vt. 1909); Farnham,

The Improvement and Modernization of New York Water

Law Within the Framework of the Riparian System, 3

Land & Water L. Rev. 377, 413 (1968).

Note, Property Rights--Riparian Rights, 34 N.C.L.

Rev. 247, 251 (1956).

6A American Law of Property, supra Note 47, § 28.56.
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102. Metropolitan Util Dist. v. Merritt Beach Co., 140
N.W.2d 626 (Neb. 1966); Jones v. Conn, 64 P.2d
855 (Ore. 1901); Texas Co. v. Burkett, 296 S.W.

273 (Tex. 1927).

103. Lawry v. Sillsby, 74 A. 94 (Vt 1909); Poire v.
Serra, 106 A.2d 39 (N.H. 1954); Smith v.

Stanoline 0il & Gas Co., 172 P.2d 1002 (Okla. 1946).

104. Note; 34 N. Car. L. Rev. 247, 251 (1956).

105. Trelease, Coordination of Riparian and Approp-

riative Rights, 33 Tex. L. Rev. 24, 56-57 (1954).

106. Winchell v. Clark, 68 Mich. 64, 73, 35 N.W. 907,
913 (1888); Texas Co. v. Burkett, 117 Tex. 16, 25,
296 S.W. 273, 276 (1927); Hite v. Town of Luray,

175 va. 218, 224, 8 S.E.2d 369, 371 (1940).

107. Davis, Australian and American Water Allocation

Systems Compared 9 B.C. Indus. & Com. L. Rev. 647,

683 (1968).

108. Young v. City of Asheville, 241 N.C. 618, 86

S.E.2d 408 (1955); 5 R. Powell, supra note 45 at

para. 719.

109. 78. Duckworth v. Watsonville Water & Light Co.,
158 Cal. 206, 110 P. 927 (1910); Texas Company V.
Burkett, 117 Tex. 16, 296 S.W. 273 (1927); Note,

supra note 104, at 250.
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110.

111.

112.

113.

Stoner v. Patten, 132 Ga. 178, 63 S.E. 897 (1909);
Roberts v. Martin, 72 W. Va. 92, 77 S.E. 535 (1913);
Heilbron v. Fowler Switch Canal Co., 75 Cal. 426,
432, 17 P. 535, 538 (1888); Kennebunk v. Maine
Turnpike Authority, 147 Me. 149, 84 A.2d 433 (1951);
Contra Gillis v. Chase, 67 . .H. 161, 31 A.18 (1891);
Lawrie v. Silsby, 82 V*. 505, 74 A.94 (1909); Note,

Are Water Rights Marketable in Wisconsin? 1966 Wis.

L. Rev. 942, 946, n. 18.

Pernell v. Henderson, 220 N.C. 79, 16 S.E.2d 449
(1941); Town of Purcellville v. Potts, 179 va. 514,
19 S.E.2d 700 (1942); Webster v. Harris, III Tenn.

668, 69 S.W. 782 (1902); Ziegler, Acquisition and

Protection of Water Supplies by Municipalities, 57

Mich. L. Rev. 349, 357 (1954); Marquis, Freeman &

Heath, supra note 94, at 813.

Buescher, Appropriation Water Law Elements in

Riparian Doctrine States, 10 Buffalo L. Rev. 448,

445 (1961).

Canton v. Shock, 66 Ohio St. 19, 63 N.E. 600

(1902); St. Anthony Falls Water Power Co. v. St.

Paul Water Commissioners, 56 Minn. 485, 58 N.W. 33
(1894); Grogan v. Brownwood, 214 S.W. 522 (Tex. 1919);

Trelease, The Concept of Reasonable Beneficial Use

in the Law of Surface Streams, 12 Wyo. L. J. 1, 4

(1965) .
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114. Davis, supra note 107, at 684.

1157 Waite, supra note 81, at 875; Sibbett v. Babcock,
124 Cal. App. 567, 269 P.2d 42 (1954); S.0. & C. Co.
v. Ansonia Water Co., 83 Conn. 611, 78 A. 432 (1910);
Manier v. Myers & Johns, 43 Ky 514 (1844); Harmon
v. Carter, 59 S.W. 656 (Tenn. 1900); Martin v. Burr,
IIT Tex. 57, 228 S.W. 543 (1921); Kirk v. Hoge, 122
Va. 519, 97 S.E. 116 (1918); Town of Gordonsville v.

Zinn, 129 Ba. 542, 106 S.E. 508 (1921).

116. Northern California Power Co. v. Flood, 186 Cal.

301, 199 P. 315 (1921); 5 R. Powell, supra note 31,

at para. 720.
117. Buescher, supra note 37, at 452.

118. Harnsberger, Prescriptive Water Rights in

Wisconsin, 1961 Wis. L. Rev. 47 48-49.

119. Shellow v. Hagen, 9 Wis.2d 506, 101 N.W.2d 694

(1960) .
120. Harnsberger, supra note 118, at 61.

121. Stewart v. White, 128 Ala. 202, 30 So. 526
(1901); Moal v. Boyd, 116 Tex. 82, 286 S.W. 458
(1926); Rhoades v. Barnes, 54 Wash. 145, 102 P.

884 (1909).

122. 1Illinois Steel Co. v. Bilot, 160 Wis. 218, 151
N.W. 258 (1915).
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123. At common law there was no fixed period of
perscription but the courts by analogy followed
the statute of limitations for adverse posssession.

2 American Law of Property, supra note 47, at

§ 8.52. The common law period is twenty years,
but in most states the prescriptive period is

determined by statute.

124. Alta Land & Water Co. v. Hancock, 85 Cal. 219,
24 P. 645 (1890); Harmon v. Carter, 59 S.W.

656 (Tenn. 1900).
125. Harnsberger, supra note 118, at 65.

126. Illinois Steel Co. v. Bilot, 109 Wis. 418,

446, 85 N.W. 402, 408 (1901).

127. 5 R. Powell, supra note 31, at para. 720.

128. Anaheim Water Co. v. Semi-Tropic Water Co., 64
Cal. 185, 30 P. 623 (1883); Preston v. Clark,
238 Mich. 632, 214 N.W. 226 (1927); Schulenberg
v. Zimmerman, 86 Minn. 70, 90 N.W. 156 (1902);
Hanks, supra note 33, at 630.

129. Smith v. McElderry, 220 Ala. 342, 124 S1. 896
(1929); Tinker v. Bessel, 213 Mass. 74, 99 N.E.

946 (1912).

130. 56 Am. Jur., Waters § 337 (1947); 93 C.J.S.,

Waters § 185 (1956); contra Burkman v. City of New

Lisbon, 246 Wisc. 547, 19 N.w.2d 311 (1945).
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131.

132.

133.

134.

135.

136.

137.

138.

139.

140.

141.

Harnsberger, supra note 118, at 78-79.

Burkman v. City of New Lisbon, 246 Wis. 547, 19

N.W.2d 311 (1945).

20 So. 780 (Fla. 1896).

46 So.2d 392 (Fla. 1950).

46 So.2d at 394.

102 So.2d 833 (24 DCA Fla. 1958).
See Chapter 2,'13££§.

Cooper & Stringfield, Ground Water in Florida,

Fla. Geol. Surv. Info. Cir. No. 3, at 1 (1950).

Figure 1 is taken from Florida Water Resources

Study Comm'n, Florida's Water Resources Report

to the Governor of Florida & 1957 Legislature 36

(1956) [herinafter cited as Florida's Water

Resources].

Figure 2 is taken from Hendry & Lavender, Final
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at 6.

See Ferguson, Linghas, Love & Vernon, Springs of
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Critchlow, Policies anl Problems in Controlling

Ground Water Resources, 40 Am. Water Works Ass'n

J. 775 (1948).
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351. at 66.
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See Hendry & Lavender, supra note 140, at 13.
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supra note 139, at 47.
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159. Frazier v. Brown, 12 Ohio St. 294, 311 (1861).

160. Tampa Waterworks Co. v. Cline, 20 So. 780 (Fla.
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53 Cal. 578, 580 (1879) (line of brushes evidence
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Dep't of Highways v. Sebastian, 345 S.W.2d 46,
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well-defined underground stream).

Board of Supervisors v. Mississippi Lumber Co.,

80 Miss. 535, 544, 31 So. 905, 906 (1902) (dictum);
Stoner v. Patten, 132 Ga. 178, 179, 63 S.E. 897
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Tampa Waterworks Co. v. Cline, 37 Fla. 586, 604,
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Water Co., 228 Pa. 235, 240, 77 A. 446, 447 (1910)
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Maricopa County Municipal Water Conservation Dist.
v. Southwest Cotton Co., 39 Ariz. 65, 87, 4 P.2d

369, 377 (1931) (dictum).
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37 Fla. 586, 20 So. 780 (1896).
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Labruzzo v. Atlantic Dredbing & Constr. Co., 54
So.2d 673, 677 (Fla. 1951); 29 A.L.R.2d 1346

(1953) .

Hinton v. Little, 50 Idaho 371, 375, 296 P. 582,
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appropriation applies to all subterranean waters);

Idaho Code Ann. 42-230 (1947).

Weston, Law of Ground Water in Pennsylvania, 81

Dick. L. Rev. 11, 19 (1976).

Ausness, Water Use Permits in a Riparian State:

Problems and Proposals, 66 Ky. L.J. 191, 207

(1977); Note, Water Law-Ground Water Rights in

Missouri - A Need for Clarification, 37 Mo. L. Rev.

357, 358 (1972); Comment, The Law of Underground

Water: A Half-Century of Huber v. Merkel, 1953

Wis. L. Rev. 491, 499.

E.g., Maricopa County Municipal Water Conservation

Dist. v. Southwest Cotton Co., 39 Ariz. 65, 4 P.2d
369 (1931); Chandler v. Utah Cooper Co., 43 Utah

479, 135 P. 106 (1913).

Labruzzo v. Atlantic Dredging & Constr. Co., 54

So. 24 673 (Fla. 1951).
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Restatement of Torts §§ 822-49 (1939).

Clinchfield Coal Corp. v. Compton, 139 S.E. 308,
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§ 61-01-01 (1960).
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face waters. Maricopa County Mun. Water Con-
servation Dist. v. Southwest Cotton Co., 4 P.2d

369 (Ariz. 1931); Chandler v. Utah Copper Co.,

135 P. 106 (Utah 1913). Increasingly, these states
have moved toward public control and management in
the distribution of their percolating ground water
as well. Colorado, Idaho, Montana, Nevada, New
Mexico, Oklahoma, Oregon, Washington and Wyoming
now have separate ground water codes based on the

prior appropriation model. Colo. Rev. Stat. § 37-

90-101 to 141 (1973); Idaho Code §§ 42-226 to 239

(Supp. 1977); Mont. Rev. Codes Ann. §§ 89-2911 to

2936 (Supp. 1975); N.M. Stat. Ann. § 75-11-1 to
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(1972); Wyo. Stat. §§ 41-121 147 (1957).
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391 P.2d 93 (Kan. 1964) and Williams v. City of

Wichita, 374 P.2d 578 (Kan. 1962); N.D. Cent. Code

§ 61-01-01 (1960); S.D. Campiled Laws Ann. § 46-

6-3 (Supp. 1977); Utah Code Ann. § 73-1-1 (1953),

construed in Stubbs v. Ercanbrack, 368 P.2d 461
(Utah 1962).

The remaining western states follow one of
the common law rules and do not apply prior
appropriation principles to ground water.
California follows the correlative rights doc-
trine. Arizona and Nebraska follow the American
rule. See Bristor v. Cheatham, 255 P.2d 173
(Ariz. 1953); In re Metropolitan Util. Dist. of
Omaha, 140 N.W.2d 626 (Neb. 1966) and Olson v.
City of Wahoo, 248 N.W. 304 (Neb. 1933).

Texas continues to adhere to the absolute
ownership doctrine. City of Corpus Christi v.

Pleasanton, 276 S.W.2d 798 (Tex. 1955);
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Williams, 271 S.W.2d 503 (Tex. Civ. App. 1954);
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Reconsidered, 33 Tex. L. Rev. 620 (1955).

187. Stoner v. Patten, 63 S.E. 897 (Ga. 1909);

Edwards v. Haeger, 54 N.E. 176 (I1l. 1899).
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Amand v. Lehman, 47 S.E. 949 (Ga. 1904); Gagnon v.
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1904); Greenlead v. Francis, 35 Mass. (18 Pick)
117 (1836); Wheatley v. Baugh, 25 Pa. 528 (1855);

Rose v. Socony-Vacuum Corp. 173 A. 627 (R.I. 1934).

189. Adams, Updating Groundwater Law: New Wine in Old

Bottles, 39 Ohio St. L. J. 520, 521 (1978).

190. 152 Eng. Rep. 1223 (Ex. Ch. 1843). See also

Chasemore v. Richards, 2 H. & H. 168 (1857),

aff'd 11 Eng. Rep. 140 (1859).

191. 152 Eng. Rep. 1223, 1233-34. This same sense of
inadequate of knowledge was expressed in other
cases. Ewart v. Graham, 11 Eng. Rep. 132 (1859);

Chatfield v. Wilson, 28 Vt. 49 (1855). See also

Comment, Wisconsin Ground Water Law--A New Era,

1957 Wis. L. Rev. 309, 324.
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12 S.W. 937 (Ky. 1890); Wilson v. City of New
Bedford, 108 Mass. 261 (1871); Chase v. Silverstone,
62 Mo. 175 (1873); Haldeman v. Bruckhart, 45 Pa.

514 (1863). The rule seems to have arisen independ-
ently in Massachusetts. Seeg e.g., Greenlead v.

Francis, 35 Mass. {18 Pick.) ..7 (1836).

See, e.g., Edwards v. Haeger, 54 N.E. 176 (Ill.

1899); Logan Gas Co. v. Glasgo, 170 N.E. 874

(Ohio 1930); White River Chair Co. v. Connecticut
River Power Co., 162 A. 859 (Vt. 1932). Professor
Powell estimates that about one quarter of the
states still adhere to the absolute ownership

doctrine. 5 R. Powell, The Law of Real Property

¥ 725 (1973).

McHendrie, The Law of Underground Water, 13

Rocky Mtn. L. Rev. 1, 5 (1940).

Although the American rule is often called the
reasonable use rule, it should not be confused

with the surface water reasonable use rule.

Harnsberger, Oeltjen & Fischer, Groundwater:

From Windmills to Comprehensive Public Management,

52 Neb. L. Rev. 179, 205 (1973).

Barclay v. Abraham, 96 N.W. 1080 (Iowa 1903);
Stillwater Water Co. v. Farmer, 93 N.W. 907

(Minn. 1903).
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Fire Dist. No. 1 v. Graniteville Spring Water Co.,
152 A. 42, 43 (Vt. 1930), quoting Wilson v. New
Bedford, 108 Mass. 261, 265 (1908). See also
Davis v. Spaulding, 32 N.E. 650 (Mass. 1892),
where the court stated:

[W]later percolating underground . . . is in
law a part of the lancd itself, in the same sense
that earth, gravel, stones, or minerals of any
kind are constituent parts of the land, and is
the absolute property of the owner in the same
way, and to the same extent, that the other
constituent parts of his land are his absolute
property; so that he has the same right to . . .
use it, on the land or elsewhere, that he has to

use or sell sand, soil, clay, ores, or any

other constituent part of the land.

Maloney & Plager, Florida's Ground Water: Legal

Problems in Managing a Precious Resources, 21 U.

Miami L. Rev. 751, 767-68 (1967).

Note, Percolating Water Law--Theories of Owner-

ship and Problems of Distribution in the Western

United States, 30 N.Y.U.L. Rev. 1419, 1422 (1955).

Kirkwood, Appropriation of Percolating Water, 1

Stan. L. Rev. 1, 19 (1948).

Roath v. Discoll, 20 Conn. 532 (1850); Saddler

v. Lee, 66 Ga. 45 (1879); Kinnard v. Standard Oil Co.,
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5 R. Powell, The Law of Real Property ¢ 726 (1973);

Hanks & Hanks, The Law in New Jersey: Groundwater,

24 Rutgers L. Rev. 621 (1970).

Board of Supervisors v. Mississippi Lumber Co., 31
So. 905 (Miss. 1902); Drummond v. Wnhite Oak Fuel
Co., 140 S.E. 57 (W.vVa. 1927): Pence v. Carney,

52 S.E. 702 (W.va. 1905); Lugar, Water Law in West

Virginia, 66 W. Va. L. Rev. 191, 214 (1964). It

cannot be said with certainty that the courts would
find any use reasonable if it actually resulted in
a substantial injury to a neighboring landowner's
ground water supply. In nearly all the cases
applying the reasonable use rule, the percolating
water was extracted for sale or use at distant
points. No case was found in which both parties
were using the water on overlying land for a bene-
ficial purpose and the court applied the percolat-
ing water reasonable use rule in such a way that
one party was allowed to use the water to the com-
plete deprivation of another's shpply. Maloney

& Plager, Florida's Ground Water: Legal Problems -

in Managing a Precious Resource, 21 U. Miami L.

Rev. 751, 770 (1967).

Schenk v. City of Ann Arbor, 163 N.W. 109 (Mich.
1917); Erickson v. Crookston Waterworks, Power &

Light Co., 111 N.W. 391 (Minn. 1907); Rouse v.
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City of Kinston, 123 S.E. 482 (N.C. 1924);
Canada v. City of Shawnee, 64 P.2d 694, 697

(Okla. 1937).
58 N.E. 644 (N.Y. 1900).

Adams, Updating Groundwater Law: New Wine in

0ld Bottles, 39 Ohio St. L. J. 520, 522 (1978).

2 W. Hutchins, Water Rights in the Nineteen

Western States 634 (1974).

Note, Percolating Water Law -- Theories of Owner-

ship and Problems of Distribution in the Western

United States, 30 N.Y.U.L. Rev. 1419, 1423 (1955).

70 P. 663 (Cal. 1902L modified on rehearing, 74

P. 766 (Cal. 1903).

In addition, the court applied the principles of
prior appropriation to transfers of water beyond
overlying land. Thus, as between outside users
the first taker has priority over subsequent
users. The EEEE case, therefore, represented an
effort to unify the state's groundwater law with
its law of surface water streams, which recognized
both riparian and prior appropriation rights.

City of Pasadena v. City of Alhambra 207 P.2d4d 17

(Cal. 1949). 1In a case decided after Katz it

was held that the rights of overlying users are
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scriptive right through the adverse taking of
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Comment, The Law of Underground Water: A Half-
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491, 501.
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Kirkwood, Appropriation of Percolating Water,

1l Stan. L. Rev. 1, 6 (1948); McHendrie, The

Law of Underground Water, 13 Rocky Mtn. L. Rev.
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Florida Experience § 54.2(b) (3) (1968).
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(Ark. 1957); MacArtor v. Grayln Crest III Swim
Club, Inc., 187 A.2d 417 (Del. 1963); Koch v.

Wick, 87 So.2d 47 (Fla. 1956); Cason v. Florida
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227. 217 N.wW.2d 339 (Wis. 1974).
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Systems Compared, 9 B.C. Indus. & Com. L. Rev.

647, 680 (1968).
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Water Law Within the Framework of the Riparian
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Marquis, Freeman & Heath, Movement for the New

Water Rights Laws, 23 Tenn. L. Rev. 797, 832

(1955).
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Kirkwood, Appropriation of Percolating Water, 1

Stan. L. Rev. 1, 23 (1948).
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CHAPTER II

STATE, REGIONAL AND LOCAL WATER RESOURCE AGENCIES

A. Introduction

Florida is an ideal state for an examination of water
resources administration because it has more than its share
of water resources, both salt and fresh-water; more than its
share of water use; and, more than its share of actual
and potential water problems. This situation has insured the
whole range of administrative responses which make analysis
of Florida's water resources administration especially worth-
while.

Administrative operations at the state level in Florida
are generally handled in one of two ways: through independent
agencies whose chief administrator is usually appointed by the
Governor with the consent of the Senate, as, for example, the
Department of Environmental Regulation; or by the Governor and
Cabinet sitting as an ex officio board, as in the case of the
Board of Trustees of the Internal Improvement Trust Fund.

In addition to these state-level agencies, regional ad-
ministration of water resources is being carried out by Florida's
water management districts and several single purpose dis-
tricts. Finally, there is extensive water administraticn author-
ity in local units of government, especially the boards of
county commissioners.

Water administration powers are given to various counties,
districts, and municipalities by a multitude of special acts.
Since these acts only apply to particular counties, districts
or municipalities, and also because they are so numerous, dis-

cussion of them has been generaliy omitted. Emphasis has been
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placed on discussing the general powers of local, reaional and
state agencies. Also, it must be explained that the agencies

in Florida that exercise powers, duties and functions related

to water resource management are, in almost every instance,
concerned with additional responsibilities that are not directly
water-related. For example, the Devartr=»nt of Environmental
Regulation is the primary state agency for the control of air
pollution in Florida in addition to being involved with a myriad
water resource functions. Admittedly, all of the elements that
make up the environment are interdependent and can be best under-
stood from the perspective of their interrelationshio yet the
scope of this chapter does not attempt to reach so far. The
discussion of the water resource administration agencies which
follows will focus on water-related functions and the absence of
discussion as to other resvonsibilities of any agency is not an

oversicht - but deliberate.
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B. The Florida Environmental Reorganization Act of 1975

The advent of environmental awareness in Florida carried
with it the recognition that strong legal controls were needed
to protect the environment from irreversible degradation. The
Florida Legislature responded with innovative laws designed to
meet those needs but the regulatory structure that developed
became slow-moving and complex. Confusion, unnecessary duplication
and lack of accountability in the environmental permitting system
made it ripe for renovation. In 1975, the Florida Environmental

. . 1 . .
Reorganization Act (FERA) was passed to implement some essential

2
changes.

The primary focﬁs of FERA was the centralization of authority
for the administration of the State's environmental programs.3 That
was to be accomplished by the creation of the Department of Environ-
mental Regulation (DER) as the centralized permitting agency to
carry out all of the State's major water resource management
responsibilities.4 Centralization of permitting authority
was made possible by transfering responsibilities that had previousl
been exercised by several state agencies to the new DER. Air, water,
noise, solid waste, and power plant siting responsibilities of the
old Department of Pollution Control under Chapter 403, F.S., the
permitting authority of the Trustees of the Internal Improvement
Trust Fund over activities in navigable waters under Chapter 253,
F.S., the public drinking water supply functions formerly with the
Bureau of Sanitary Engineering of the Division of Health under
Chapter 381, F.S., and the water management responsibilities former:

in the Department of Natural Resources under Chapters 298 and 373,
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F.S., were thus combined for the first time at the state level
in one department.

To facilitate the administration of DER's water management
functions under the Act and to implement the expressed intent of
the legislature to provide for "the delegation of substantial
decision-making authority to the district level,"6 FERA mandated
the establishment of environmental districts headed by district
managers to be "colocated with the water management districts to

7

the maximum extent practicable"’ and provided that certain additional

functions of DER might be delegated to water management districts

8
where appropriate.

FERA also created, as a part of the Department of Environmental
Regulation,an Environmental Regulation Commissiongto replace the
old five-member Pollution Control Board. Membership of the Commission
is required to be representative of "interested groups including
agriculture, real estate, environmentalists, the construction industry

10 The seven members are appointed by the Governor

and lay citizens!
for staggered terms. The Environmental Regulation Commission (ERC)
has three major functions under the Act: setting standards for
DER review of permit applications, acting as an adjudicatory body
for certain final actions taken by DER, and exercising final
state approval ffthority on applications for and disbursements of‘
federal grants.

In addition to these responsibilities the ERC must direct DER
to conduct studies to determine both the environmental and economic
impacts of any proposed standards that would be "stricter or more

stringent" than those set by a federal -agency under federal law

) 12 . . .
or regulation. The requirement that an economic impact study be
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conducted by the Department is a significant change over previous
review procedures of the former Pollution Control Board.13

The previously existing Department of Natural Resources (DNR)
was also reorganized by FERA with the most significant changes being
the creation of the Office of Assistant Executive Director to assist
in overall management of the Department, the transfer of Law
Enforcement into its own separate division, and the transfer of
most of the statutory powers and responsibilities of the Trustees
of the Internal Improvement Trust Fund to the Bureau of State Lands
within DNR's new Division of Resource Management.14 In addition,
the Division of Marine Resources has now assumed authority for
regulation of shellfish, previously a function of the Department
of Health and Rehabilitative Services15 and the Coastal Coordinating
Council was abolished and replaced by the Bureau of Coastal Zone
Planning in the Division of Resource Management within the

16

reorganized Department of Natural Resources. The responsibility

for coastal zone plannin?a however, has been transferred to DER by
more recent legislation.

One provision of FERA which was designed to increase the
authority of DNR vis a vis the Game and Fresh Water Fish Commission
was subsequently held unconstitutional. The functions of the
Commission had been transferred to DNR by earlier reorcanization
legislation, the Governmental Reoraanization Act of 1969.18 The
transfer of functions in 1969 expressly provided that the Commission would
continue to exercise its constitutional powers independently of
DNR.19 Section 17 of FER2 attemnted to amend this provision by
strikinag the exception clause and adding the following language:
"The Department of Natural Resources shall have authority pursuant

to the type one transfer to directly supervise, review and approve

the commission's exercise of executive powers in the area of
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budgeting." The Commission brought an action against DNR claiming
that the new provision was an unconstitutional deprivation of the
Commission's constitutional authority. The Circuit Court for Leon
County held the provision unconstitutional on that basis and the
Supreme Court of Florida affirmed the lower court's decision in

Department of Natural Resources v. Game and Fresh Water Fish

20
Commission in 1977.

The supreme court reasoned that a type one transfer of the
Commission's powers, duties and functions without a qualification
as had appeared in the 1969 act would place absolute control in
DNR and thus violate the constitutional mandate of Art. IV, Section
9 that the Commission will exercise executive powers in the area
of planning, budgeting, personnel management and purchasing.

The court indicated that not all laws affecting the Commission's
budget would fail if challenged on this ground. The intrusion into
the Commission's constitutional powers contemplated by Section 17
of FERA, however, was held impermissibly broad and therefore the
circuit court's judgement for the Game & Fish Commission was

22
affirmed. Section 17, codified as section 20.25(4), florida

Statutes, was promptly repealed.23

As stated above, one of the central goals of the Legislature
in passing the Florida Environmental Reorganization Act was the
renovation of the State's environmental permitting system. Important
improvements were made which accomplished a streamlining of the
permit application process and the elimination of some unnecessary

overlap in the old system.For example, the permit issuance functions

of the Trustees of the Internal Improvement Trust Fund and the

former Department of Natural Resources pursuant to chapter 253,
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24
were consolidated in DER. In addition, a revised short form

permit application process was developed to be administered

at the district level to expedite administration of relatively
minor dredge and fill projects.25 The requirement for a permit
was even eliminated for certain acti ities defined by the Act.26
Further, DER was directed to establish "uniform procedures and
forms for the orderly determination of decisions relating to
permits, licenses, certificates, and exemptions."27 Programs
designed to discard duplicative permitting functions between DER
and local, state and federal agencies were accordingly implemented.
Despite these improvements made in the State's environmental per-
mitting structure, some commentators29 have criticized FERA for

30
leaving vestiges of overlap and duplication behind.
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C. Department of Environmental Regulation31

The Department of Environmental Regulation (DER) is
Florida's principal permitting agency for implementing the
State's environmental laws and regulations. Its regulatory
powers and responsibilities are broad in score, covering all
major water-related activities. The Department is headed by
the Secretary of Environmental Regulation who is appointed by
the Governor subject to confirmation by the Senate. Four
full-service district offices and eight subdistrict and branch
offices have been established to perform field services, in-
spections and any other functions assigned by the Department.32
The core of the Department's functions are contained in Chapter
403 of the Florida Statutes. Under Chapter 403, Part I, the

33 the Department

Florida 2Air and Water Pollution Control Act,
exercises its power and duty to protect the quality of the
waters of the State,34 primarily through the regulation of
potential and actual sources of water pollution. The statutory
language of Chapter 373, known as the Florida Water Resources

35 would also appear to give DER a major role in

Act of 1972,
the management of the State's water resources, see to their
proper utilization, conservation and development. In actuality
however, these functions are performed almost entirely by the
water management districts which will be examined at a later
point.

The Department of Environmental Regulation is organized

into three divisions, Environmental Permitting, Environmental
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Programs, and Administrative Services. Also within DER is
the Environmental Regulation Commission. The two operational
divisions and the Commission will be used to organize the
following overview of the Department's numerous water-related

responsibilities.

1. Division of FEnvironmental Permittina

The processing of permit applications for a number of
kinds of regulated activities is carried out by this division.
Dredge and fill permits, construction permits, sewage works
permits, spoil site permits, drainage well permits, well con-
tractor permits, new source operation permits and water pollu-
tion prevention operation permits are all administered by the
Division's Bureau of Permitting.

Chapter 253 of the Florida Statutes requires that any
person engaging in dredge, fill or construction activities in
or connected directly or via an excavated water body or series
of water bodies to any navigable waters of the State must first
obtain a DER permit unless specifically exempted.37 Activities
requiring a permit from DER include the construction of piers,
wharves, docks, mooring piling, groins, Jjetties, levees, wires
and cables, over or under the water, bridges, causeways, ramps,
and fences, commercial sand and gravel dredging, filling, beach

restoration and disposal of dredged material.
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While Chapter 253 is concerned solely with navigable
waters, any similar activities in nonnavigable waters will
almost always require a permit pursuant to Chapter 403
because of potential adverse effects on water quality.39 A
single permit application process covers both Chapter 253
dredge.and fill operations and Chapter 403 pollutant dis-
charges.40 Currently, however, a significantly higher
application fee is imposed on the applicant who proposes to
dredge or fill in navigable waters because of the additional
requirement that a biological survey, ecological study, and
hydrographic survey be conducted before issuance of a stan-
dard permit for such operations in navigable waters.41

Because the U.S. Corps of Engineers exercises broad regu-
latory authority over dredge and fill activities in "waters of
the United States,"42 an applicant for a state permit most
likely will need a concurrent federal permit issued by the Corps
of Engineers.43 Recognizing that fact, DER and the Corps have
cooperated and established a joint application procedure for
construction, dredging and filling in the waters of the S'tate.44
An application is submitted to DER which, in turn, forwards a
copy to the Corps District Office.45 Processing proceeds

simultaneously so that final action at the federal and state

levels occurs at about the same time. The Corps and DER also
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hold joint public hearings on the issuance of permits whenever
possible.46 If the Corps‘determines that granting the permit
would constitute a major federal action having a significant
effect on the human environment, an Environmental Impact
Statement (EIS) will be prepared p ior to any action on the
permit application as requirec by the National Environmental
Policy Act of 1969.47 The Corps prepares the EIS but the
applicant is required to submit necessary data and may be
assessed for the expense of its preparation.48

DER evaluates the potential impact of a proposed project
on the State's waters. For a Chapter 253 permit, the Depart-
ment determines whether an obstruction or alteration of the
natural flow of navigable waters will occur, erosion will be
induced or increased or fish and wildlife conservation will be
interfered with.49 In evaluating a permit to be issued pursuant
to Chapter 403, DER determines if the proposed project will
degrade the quality of the water.5O

To facilitate and expedite the administration of the per-
mitting process, the Department has identified certain sources
or potential sources of pollution which are of such an insig-
nificant nature that they are exempted from the permit require-
ment.Sl' Other activities have been enumerated for which a

52 -
short-form permit can be processed and issued. Any activity
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that is either exempted from the permit requifement or requires
only a short-form application must still meet the water
quality standards established by the Department pursuant

to Chapter 403,53 Florida Statutes, and contained in

Chapter 17-3 of the Florida Administrative Code.

The DER district and subdistrict offices process short-
form environmental permits and water quality certifications
which represent the bulk of the Department's permit requests.
About 95% of DER's permitting function is now being performed
at the regional level rather than at the Tallahassee offices.54
Environmental enforcement and technical assistance programs,
in addition to activities in support of the permitting program

are conducted by the district and subdistrict offices under

the supervision and support of the Office of Field Operations

of the Division of Environmental Permittinc.
The Office of Field Operations is also charged with coor-

dinating the consumptive use permitting activities of the
water management districts. The 1972 Water Resources Act55
provided that the Department of Natural Resources, at that time

the state-level supervisory agency, could authorize the govern-

ing board of any water management district to implement a pro-

gram for the issuance of consumptive use permits after public

56

notice and a public hearing. The two southern water manage-

ment districts were immediately delegated such authority since they
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already had the financial and technical capability to carry out
consumptive use permitting.

It was not until 1974 that the Governor and Cabinet, as
the head of the Department of Natural Resources, passed a reso-
lution which authorized.the other -'ater management districts to
issue permits for water use whrenever their governing boards
decided to undertake that reSponsibility.E37 Currently, the
South and Southwest Florida Water Management Districts have
complete permitting programs and the St. Johns River Water
Management District has implemented a permit system in about
half of its geographical jurisdiction. The Northwest and
Suwanee River Water Management Districts are not yet requiring
consumptive use permits. To avoid redundancy, a more complete
discussion of water quantity and use management is deferred to
Section 8 which describes in greater detail the powers and
duties of the water management districts.

Another responsibility of the Division of Environmental
Permitting is the preparation and review of federal water pol-
lution source permits. Under the Federal Water Pollution
Control Act53 anv apnlicant for a federal permit to
conduct an activity in Florida which could result in the
pollution of its waters must get a certification from DER
that any discharge of a pollutant will comply with the effluent

limitations, water quality standards and performance standards
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as provided in the federal act.59 No federal license or permit

can be granted for discharaes in waters of the State without
DER's orior certification.60

Before a person can be licensed as one of the opverational
personnel of a water or sewage treatment plant, he or she must
be certified by DER to have the requis_te experience and aca-
demic training as set by the Departrnent.61 A license must also
be obtained from DER to conduct business as a water well con-
tractor.62 No license is required of a person who wishes to
drill a well for domestic or farm use only,63 but a permit must
be obtained before the construction of a well, regardless of

its intended use.64

2. Division of Environmental Programs

This division is the heart of the Devartment of Fnvironmen-
tal Reaulation. It orovides the technical research, data analvsis,
program coordination and water management plannina which serve as
the foundation for the Department's nermittinag orocesses and en-
vironmental programs. The Division's Bureau of Water Resources
coordinates the water management activities of the five water
management districts, other than Dermittinc,65 and is resvonsible
for the supervision of the State's drainace districts pursuant

66

to Chapter 298, Florida Statutes. A relatively new resvonsibility

of this bureau is the administration of the Water Resources Re-

67 Under the Act, DER has estab-

storation and Preservation Act.
lished a program to clean up Florida's most polluted waterbodies,
using funds from, among other sources, the Pollution Recovery

Fund which consists of moneys recovered by the State in actions
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against polluters. 1Initially, DER concentrated on restorina the
water quality of Lake Apooka, near Orlando, and Lake Jackson,
near Tallahassee.68 In addition, some vpublic works projects
beinag conducted in Florida, such as the beach restoration oproject
on Miami Beach, are coordinated throuagh this bureau.

Areawide waste treatment manaacment planninc for both de-
signated and non-desianated areas of the State, as required by
the Federal Water Pollution Control Act (FWPCA)69 is coordinated
by DER's Bureau of Water Quality Management Planning. This
bureau is also involved in the development of technical data for
the environmental quality portions of the State Comprehensive
Plan.70 DFR has the responsibility of formulating the State
Water Use Plan which is a functional element of the State Com-
prehensive Plan. Inout from the water management districts con-
tributes to the Plan's formulation. The Water Use Plan is re-
quired to take into consideration all the commeting uses of water,
the extent of Florida's water resources and present and projected
needs.7l

The administration of state and federal grant and loan pro-
grams for the construction of wastewater treatment and diswmosal
activities is charged to DER's PRureau of Wastewater Manacement
and Grants. Federal grants for construction of treatment works
in Florida are made available under the provisions of the
FWPCA.72 Fligibility for a FWPCA arant is required before any
local governmental agency in Florida can receive state grant funds

to construct or reconstruct a sewage treatment facility.73
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In addition, the State will not make grants available until
the local government agency adopts and submits to DER a
"comprehensive long range plan for the control of water

wl4

pollution in the area within its jurisdiction. DER loans

for planning, designing, constructing and modifying sewage
treatment facilities, however, can be made to local govern-
ments without prior eligibility for a federal grant or the
submission of a comprehensive plan for water pollution
abatement.75

The Bureau of Drinking Water and Special Programs adminis-
ters programs to assure adequate quantities of safe drinking
water in the State, including implementation of the Florida
Safe Drinking Water Act.76 The Florida Act allows DER to
play the lead role in enforcing drinking water regulations
rather than the U.S. Environmental Protection Agency (EPAj
pursuant to the Federal Safe Drinking Water Act of 1974.77
The Federal Act gave the EPA authority to enforce its minimum
national drinking water regulations for all public water sys-
tems throughout the United States unless a state program was
created which employed regulations at least as stringent as

78

those promulgated by the EPA. With the passage of Florida's

own act in 1977, the Department of Environmental Regulation

now has a basis for exercising primary authority in this area.7'9
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The Department's newest bureau, the Bureau of Coastal
Zone Planning,80 is charced with creating a procgram to achieve
a balance between development of the State's coastal areas and
their protection as a valuable resource. The proaram will
assist decision-makers at the state and local levels to make
informed choices between competina uses in the coastal zone.
The Bureau will identify uses to be manaced, designate manage-
ment boundaries, establish policies for coastal resource pro-
tection and economic development, and provide for the coordina-
tion of the program at all levels of covernemnt within the
State.81 Participation in the program by local governments is
voluntary.82

The Department of Fnvironmental Regulation is the lead
agency for two important programs desioned to provide compre-

hensive review of larage scale development proposals throuch a

consolidated permit application process. These programs were
created under the Florida Flectrical Power Plant Siting Act,83
and the Florida Industrial Siting Act.84 In evaluating an

application for a DER site location certification for an
electric utility,85 a study must be conducted or contracted for
by the Department which will evaluate the environmental impact
of the electrical generating facility.86 In addition, the
applicant is required to monitor environmental effects of water
contamination, hydroloagic processes and the ecoloagy of the pro-
posed site, including fish and other aquatic life.87 Applica-

tions for power plant siting certification are handled in

Tallahassee since they require the approval of the Secretary of
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the Department.88

The Industrial Sitina Act provides an alternative proce-
dure for the licensing of large industrial nrojects or the ex-
pansion of existing industries.89 Instead of the usual need to
acquire separate permits from two or more state agencies, this
act contemplates a sinagle state certif. cation for both construc-
tion and overation of the proposed project.90 Local ocovernmental
authority, however, is not affected by this centralized state

91

permit procedure.

Industrial developers desiring to utilize the Industrial

92

Siting Act must apply initially with DER for development approval.
The Department, in turn, submits copies of the applications to all

93 DER must also conduct or contract for

affected state agencies.
studies evaluating the environmental, economic, public facilities
and energy impacts of the proposed project.94 When the studies
have been completed, DER files a written analysis of the project
with a special hearing officer along with the Department's re-
commendation for approval or disapproval.95 This analysis, along
with the reports of other affected state agencies and a statement
of approval from the local government form the basis of the sub-
seqgquent certification hearinq.96 The hearing officer ultimately
submits a recommended order to the Governor and Cabinet who approve
in full, grant conditional approval or deny certification of the

97

industrial project. As can be seen, DER plays a primary role

in the overall process.

3. Environmental Requlation Commission

Within the Department of Environmental Regulation is the
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Environmental Regulation Commission (ERC). It is composed of

seven citizens appointed by the Governor and confirmed by the

98
State Senate for four-year staggered terms. wach of the five

water management districts must be represented on the Commission
by at least one member and the Commission members as a body
must be representative of agricultu.al, construction, real

99
estate and environmental interest groups and lay citizens.

The Commission's exercise of standard—setting authority
for the Department of Environmental Regulation is described
in Chapter 403 as "exclusive".l00 It is true that, generally,
rules of the Department relating to air and water quality,
noise or solid waste management must be reviewed and approved
by the ERC before implementation, but there are two important
exceptions. Regulations governing the water management dis-
tricts are subject to review, recision and modification by
the Governor and Cabinet in their capacity as the Land and

101
Water Adjudicatory Commission and final authority is vested
with the Governor and Cabinet in regard to any proposed DER
standard that would be stricter or more stringent than its
102

federal counterpart. In the latter context, for example,

if the Department proposed to adopt an effluent standard for
the discharge of a particular type of detergent into the waters
of the State, and that standard was more stringent than the

federal (EPA) effluent standard for the same detergent, the

Governor and Cabinet would have the final authority to accept,
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reject or modify that standard. Moreover, when such stricter

standards are proposed, the Environmental Regulation Commission

will direct that environﬁental and economic impact studies be

conducted by the Department and submitted to the Commission

and the Governor and Cabinet Ef aid them in their decision con-
03

cerning the proposed standard.

The Commission also serves as an appeals board for final

actions taken by DER with the exception of appeals and decisions
104
regarding power plant site certification and state-owned lands.
Again, these areas are reserved to the Governor and Cabinet.
The ERC exercises final state approval authority on applications
for and disbursements of federal water and wastewater treatment
105

facility construction grants.

The presently-existing structure in Florida for the adminis-
trative appeal of decisions of the State's water resource agencies

106
is somewhat confusing for the practitioner. The Environmental
Regulation Commission acts as an adjudicatory body for final
actions of DER related to its water quality and pollution control
107
regulatory functions under Chapter 403, Florida Statutes. The
Department's decisions in regard to Chapter 253 dredge and fill
activities, however, are reviewed by the Governor and Cabinet as
108

the Board of Trustees of the Internal Improvement Trust Fund,

because of the Board's authority in regard to submerged lands.

In addition, any policy, rule, order or regulation of a water
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management district that an appropriate party seeks to have

reviewed must be taken before the Governor and Cabinet when they
110

are meeting as the Land and Water Adjudicatory Commission.

That Commission also has exclusive authority to review decisions

regarding Developments of Regional Impact and Areas of Critical

111
State Concern pursuant to Chapter 380, Florida Statutes.
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D. Department of Natural Resources112

The Department of Natural Resources (DNR) is charged by
law with the administration, supervision, development and
conservation of Florida's natural resources, including the
management of state-owned lands. DNR is headed by the Governor

113 Regular public meetin,s to transact the busi-

and Cabinet.
ness of DNR are held twice each month in Tallahassee. At each
meeting, the Executive Director of DNR presents an agenda of
business to the Governor and Cabinet along with his recommenda-
tions for action. Any action taken is by motion, second and
majority vote. The Executive Director is responsible for the
overall management of the Department with the aid of the Office
of Assistant Executive Director, recently created by the Florida
Environmental Reorganization Act of l975.114 DNR's functions
are distributed among six divisions. Each division's powers and

duties will be examined with special emphasis given to its

water-related activities.

1. Division of Administrative Services

The Division of Administrative Services has the responsi-
bility of providing in-house services required by DNR and its
several divisions that can be advantageously and effectively
centralized. It also is the catch-all division for functions
not specifically assigned elsewhere in the Department. Water-
related functions of this division are consolidated in its
Bureau of License and Boat Registration. There are over a

million boat owners in Florida who are required to reagister
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with this bureau}lSSeveral licenses are issued by the bureau
116 117

including the Seafood Dealer License, Shrimping License,
and Sponge License.118

Although dredge and fill activities in the State require 119
a permit from the Department of Environmental Regulation (DER),
a separate certificate must be obtuined from the Division of
Administrative Services of DN, registerﬁg% and authorizing
the use of any dredge and fill equipment. It is also DNR
that imposes the requirement that any person engaging in
dredge and fill activities maintain a log bogglof the daily
operations of each piece of dredge equipment. This division
of responsibilities between DNR and DER appears unnecessary.
Greater efficiency might well be achieved by transferring the

regulation of dredge equipment to DER.

Florida Conservation News, a monthly publication of the

Department, is put out by the Division of Administrative
Services' Office of Education and Information. Recent environ-
mental legislation, unique examples of Florida's ecology and
current Department activities are among the topics discussed

in the magazine. News releases, including a weekly salt-water
fishing report, and other educational literature are also pre-
pared and distributed by the Office.

2. Division of Marine Resources

The major objectives of the Division of Marine Resources
are to preserve, manage, protect and regulate the use of the

coastal and marine resources of Florida and to provide the
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basic scientific research information upon which management
policies and decisions are made by the Department. The term
"marine resources" in the context of this division's many
responsibilities is a broad one, including Florida's seafood,
wetlands, and beaches.

Within the Division of Marine Resou—-ces, the Bureau of
Marketing and Extension services works to expand the State's
seafood market. Technical assistance is provided to producers
and processors of fish products. New markets are sought for
existing products and for underutilized species of seafood.
In addition, the bureau staff makes available consumer in-
formation regarding nutritional values, selection, handling,
storage and the preparation of seafoods. Some of the monies
necessary to promote seafood products are provided from the
Florida Saltwater Products Trust Fund into which is deposited
one half of the fees colﬁ%%ted for wholesale and retail sea-
food dealership licenses.

Efficient regulation and utilization of marine resources
requires a sophisticated body of technical knowledge to
support proper conservation and management. The Division's
Bureau of Marine Science and Technology is assigned the task
of acquiring this technical knowledge. Research is conducted
in a broad variety of areas encompassing fishery biology,
environmental studies and mariculture and pathology research
and development. The data thus accumulated is disseminated
to numerous local, state, national and international organizations

for practical application.
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The techniques,123 purposes,124 and catch limits,125 in

saltwater fishing, both commercial and recreational, are re-
gulated by the Division of Marine Resources. The regulation

126 127 128

of shrimp, crabs, crawfish and oysters and shell-

fish129 are also its responsiblity. The taking of certain
marine creatures is greatly restricted because of the scarcity
of particular species or their importance to local ecological

communities. Queen conchs,130 sea turtles,131 manatees,132

133 134

dolphins, manta rays, and others are thus protected by

general law.

The Division's Bureau of Shellfish Sanitation has an im-
portant role in quality control for Florida's large shell-
fish industry. Its primary responsibility, once assigned
to county health departments, is water quality monitoring
in areas currently used for shellfish harvesting. Regional
offices of the Bureau perform monthly samplings for red
tide and pollutants arising from septic tank leaks, insec-
ticides, fertilizers, urban runoff and other sources of
water quality degradation.134a Florida has four classifi-
cationsl34b for shellfish beds which make shellfish water
standards second only to drinking water standards in strict-
ness.

Another important function of this division and one

that has attracted much attention in recent years is the
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management of Florida's coastline. The protection, re-
storation and nourishment of the State's sandy beaches
which are subject to coastal erosion processes 1is the

responsibility of the Bureau of Beaches and Shores.135
It has the responsibility for establishing and regulating

136

coastal construction setback lines and for implement-

ing measures designed to minimize erosion, including
the review and approval of coastal construction permits.137
The recently created Erosion Control Trust Fund in the
State Treasury earmarks revenue to be disbursed by the
Division of Marine Resources for erosion control, beach
preservation, and hurricane protection projects initiated

and partially funded by local governments.138
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3. Division of Recreation and Parks

This division was created by the Governmental Reorganization

Act of 1969,139 and continued in the Florida Environmental

140

Reorganization Act of 1975. The authority and functions

as set forth in the 1975 Act:
"The Division of Recreation and Parks shall
preserve, manage, regulate and protect all
parks and recreational areas held by the
State, and may provide these services by
contract or interagency agreement for any
water management district where the govern-
ing board of a water management district
designates or sets aside any park or recrea-
tional area within its boundaries."141

The Division has the resvponsibility for developing and
executing a "comprehensive multipurpose outdoor recreation and

142 An integral part of such

conservation plan for Florida.
planning is the Land Acquisition Trust Fund which the Division
of Recreation and Parks administers to acquire for the State
parks, wildlife preserves, forest areas, wetlands, floodways,
beaches, boating channels, submerged lands, historical and arch-
aeological sites, and other related resources for recreation

and conservation."143

A recent addition to the Division's responsibilities is the
administration of the Florida Recreational Trails Act of 1979144
which was enacted to facilitate horseback riding, hiking, bicycli:

canoeing and jogging through the establishment of a network of

public trails in the State.



4., Division of Resource Management

The history of this division of DNR is a good illustration
of the dynamic nature of environmental management in Florida
in the past ten years and its effect upon the organization of
the State's environmental regulatory agencies. The functions of
the former Division of Interior Resourc s were sianificantly
altered by the Florida Environmental Reorganization Act of 1975
when that division was replaced by the Division of Resource
Management. Many duties previously outside the Department of
Natural Resources were included in this new division. Fowever,
three of the bureaus within the Division of Resource Manacgement
have since béen transferred elsewhere. The responsibility for
developing a comprehensive state plan for Florida's coastal zone
was transferred to the Department of Environmental Regulation.l45
In 1979, the Bureau of Coastal and Land Boundaries and Bureau of
State Lands were formed into a new division of DNR, the Division
of State Lands.l46

Remaining in the Division of Resource Management is the
Bureau of Aquatic Plant Research and Control which is responsible
for developing a greater understanding of noxious aquatic weed
growth and mechanisms for its control. The staff maintains
surveillance of all state waters in order to detect any problems
with such weeds, especially nonindigenous varieties.147 Importa-
tion, certain transfers, and cultivation of any aquatic plants
not native to Florida require a permit from DNR and the concurrent
approval of the Department of Agriculture and Consumer Services,

the Game and Fresh Water Fish Commission, and DER.148
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5. Division of Law Fnforcement

The law enforcement duties of this Division vary from
enforcement of catch limits fixed by law and the protection
of Florida lobster and stone crabs from poachers during closed
season, to the performance of search and rescue missions and
maintenance of the Marine Patrol Scuba Team Emergency Squad.
The staff is responsible for special enforcement in areas of

149 quality control over sanitary practices used

50

boating safety,

and coastal protection pursuant to

the Pollutant Spill Prevention and Control Act.151 The Division

in the seafood industry,l

has the responsibility to react quickly to contain and remove
any discharge of a pollutant into any coastal waters, estuaries,

tidal flats, beaches or adjoining 1ands.152

6. Division of State Lands

The growing concern for identification of state lands
and their proper management along with an energetic interest
in acquiring additional public lands through state purchase
finally called for the creation in 1979 of the Division of
State Lands in DNR. The Division was assigned functions pre-
viously carried out by the Bureau of State Lands and Bureau of
Coastal and Land Boundaries in the Division of Resource Manage-
ment. >3 The heightened interest in the management of state
lands is exemplified by the fact that appointment of the direc-
tor of the Division of State Lands is subjec¢t to confirmation
by the Governor and Cabinet - a requirement not made in the
appointment of directors of other divisions within the Depart-

ment-.154
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The Bureau of Coastal and Land Boundaries in the Division
of State Lands performs those duties relating to research on
and definition of the boundaries of state-owned submerged lands
and uplands. The Bureau surveys both coastal water boundaries
and the boundaries of sovereignty lands beneath navigable fresh-
water lakes and rivers. Its work in ccastal zone mapping and
tide datum programs requires coordination with U.S. National
Ocean Survey representatives and the installation, monitoring,
and maintanance of tide gauges throughout the coastal areas of
the State.155

The new Division of State Lands, like the former Bureau of
State Lands, acts as the staff to the Board of Trustees of the
Internal Improvement Trust Fund, preparing those items of the
Executive Director's agenda relating to the acquisition, disposi-
tion, and exchange of state lands; the leasing of state land for
0il, gas and mineral development; the processing of easements
affecting state-owned lands; the issuance of marina licenses;
and the administration of all other applicable land related
matters.156 Also included under this responsibility is the
deveiopment of a comprehensive plan to protect and manage
state lands.157

In 1979, the Conservation and Recreation Lands Trust Fund
was created as a source of funds to acquire public lands for

158 The Fund is comprised of gas, o0il, mineral and

phosphate severance tax revenues.159 Before any state agency

recreation.

initiates a land purchase, it must coordinate the proposed pur-

chase with the Division of State Lands.l60 The Division also
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plays a major role in the administration of the Land Conserva-

tion Act of 1972.161 Under this act, environmentally endangered

lands are selected for purchase by a special selection committee

made up of the heads of several agencies.162 The actual purchase

is made by the Trustees of The Internal Improvement Trust Fund163
but the Division of State Lands prouvides the primary staff suppor

under the program.
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E. Board of Trustees of the Internal Improvement Trust Fund

Florida contains many thousands of acres of swamp,
overflowed, and submerged lands, both fresh- and salt-water.
A grant to Florida of 500,000 acres of land when it became

a state in 1845 and a subsequent larger grant under the

164

federal Swamp and Overflbwed Lands Act of 1850 agave the

State title to much of this overflowed and swamp land.
These grants were the immediate reason for the creation of

the Board of the Internal Improvement Fund in 1855%65

The
trustees are seven in number and sit as an ex officio board
composed of the Governor, the Secretary of State, the
Attorney General, the Comptroller, the State Treasurer, the
Commissioner of Education, and the Commissioner of Agriculture.
The powers, functions, and duties of the Board were sig-
nificantly altered by the Florida Environmental Reorganization
Act of 1975.166 Basically, the Act affected a merger of the
Board's responsibilities into the reorganized Department of
Natural Resources, 1leaving the Board only a small portion
of its previous authority as a distinct agency. However,

because the Governor and Cabinet are also the head of DNR,
ultimate policy decisions regarding functions of the Board
that were transferred to divisions within DNR have not changed
significantly. Similarly, although the Board's former per-
mitting authority over dredge and fill operations in navi~
gable waters of the State is now the responsibility of DER

1
pursuant to Chapter 253, 67 the Board is vested with authority
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to hear and decide appeals of DER decisions concerning such

168 In this way, the Board continues to exercise

permits.
much of its formér statutory authority.

The Board of Trustees is vested with the "acquisition,
administration, management, control, supervision, conservation,

protection, and disposition. of <1l lands owned by, or which

may hereafter inure to, the state or any of its agencies,

nl69 Actually, the

departments, boards or commissions ....
administration of these functions is carried out largely by
the Division of State Lands of the Department of Natural
Resources. With the exception of minor or routine staff de-
cisions, however, the Division must receive specific authority
from the Board to take any action affecting title to state
lands. The Board gives such authorization by motion and vote
on specific items of the Board's agenda. The sale, transfer
or other disposition of state lands by the Board requires a
vote of at least five of the seven Trustees.170

A special procedure is required when the Board contem-
plates the sale or transfer of any submerged tidal lands. 1In
that instance, the Department of Natural Resources must inspect
the lands to be sold or transferred and submit a written re-
port to the Board which examines the possible detriment to
conservation practices that may arise from the development of
those submerged title lands.171 No similar provision exists
in regard to non-tidal submerged lands.

The Board is prohibited from selling islands or submerged

tidal lands to private persons, local governments, or public
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agencies if their ownership would be destructive of natural

. . . 172
resources or deleterious to marine habitats. Moreover,

a public hearing is required if objections to the sale of

such lands are filed with the Board.l73

The Board of Trustees also makes the final determinations

in regard to the selection of lands for inclusion in the

State Wilderness Systeml74and the designation of aquatic

1 . .
preserves."75 The State Wilderness System comprises those areas

which are to be set aside in permanent preserves so that their
wilderness character will not be significantly altered.
Aquatic preserves are established with the same intent-
permanent protection of their natural character. There are

presently more than thirty bays, rivers, and marshes in

Florida that have been designated aquatic preserves.l76 After

designation, only a limited degree of development is allowable

within the established boundaries of the preserve.l77

The Board of Trustees of the Internal Improvement Trust

Q
Fundll”plays a principal! role in the approval and implemen-

tation of proposed beach nourishment and restoration pro-

17°

jects along Florida's extensive coast-line. Following

the receipt of a written recommendation from DNR that

approval be given an erosion control project requested by

any coastal city, county or beach erosion control district,l80

the Board of Trustees makes a final decision whether to

pursue the requested project.l81 If the project is approved,

the Board has a shoreline survey conducted and an erosion

control line is established.182 Once it is located and
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recorded, title to all lands seaward of the erosion control

line becomes vested in the State.183 Consequently, by

statutory provision, the common law of ambulatory boundaries184

would no longer be applicable where such a line has been es-

tablished.185

The 1979 Florida Legislature considered it necessary to

declare that, "The existence of the Board of Trustees of the

w186

Internal Improvement Trust Fund is reaffirmed. If its

existence was in doubt, it was likely due to the drastic

changes brought about by the Environmental Reorganization Act

of 1975187 which transferred much of the Board's staff functions

to the Department of Natural Resources. The primary staff role

in the administration of state lands is still carried out in

DNR, by the recently created Division of State Lands_.188 The

role of the Board of Trustees was made more prominent by 1979

legislation, however, especially in its oversight of the new

Conservation and Recreation Lands Trust Fund189 and the Land

Conservation Act of 1972.190 Additionally, the Board was
charged with maintaining an annual inventory of publicly

owned lands in the State which must be submitted each year to

the Florida House and Senate.191
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F. Game and Fresh Water Fish Commission

This constitutional body192 is an agency within the

Department of Natural Resources,193 but the Commission enjoys

a special degree of independence due to its constitutional

status under article IV, section 9 of the 1968 Constitution.194
Its five members are appocinted by thc Governor with the
approval of the Senate for staggered five-year terms.195 The

statutory powers, duties and functions of the Commission are
contained in Chapter 372, Florida Statutes. The Commission
manages the wildlife and fresh water fisheries resources of
the state and attempts to insure optimum wildlife and fish
populations for the recreational and aesthetic benefit of
the citizenry.

Many of the regulatory responsibilities of the Commission
in regard to fresh water aquatic life are similar to the re-
sponsibilities of the Division of Marine Resources over salt-
water aquatic life. The Commission issues licenses to fresh-

197 and prohibits the

199

water fish dealers,196 prosecutes poachers

98

use of certain fishing techniquesl and devices.

The overall responsibility for aquatic weed and plant
control in Florida lies with the Department of Natural Resources,200
but by interagency agreement, state-level aquatic weed control
operations in fresh waters of the State have been performed by

201 The eradication of noxious weeds

the Game and Fish Commission.
is an important function because aquatic growth in Florida is a

serious problem and can be viewed as a type of pollution.
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For many years, the control of nonindigenous aquatic
weeds had only been of peripheral concern to other water
program objectives that were thought to be more important.
For example, the U.S. Corps of Engineers became involved in
aquatic plant control as a part of its projects to improve
navigation. Florida's flood contcol districts202 were con-
cerned with aquatic weed growth as an obstruction to drainage.
Similarly, the Game and Fish Commission's original focus was
on the elimination of aquatic weed to facilitate fish and
wildlife conservation and management. It appears that water
management agencies in Florida are beginning to apply a more
holistic perspective on the aquatic weed growth problem.
There 1is growing recognition that aquatic weed con£r01 must
be a part of any effective water management program.

The Commission is also concerned with the protection of
rare wildlife. 1In 1977, the Florida Legislature passed the

Florida Endangered and Threatened Species Act203 and the

Endangered and Threatened Species Reward Trust Fund in 1979.204

It is noted in the new statute that "Florida has more endan-
gered and threatened species than any other continental
state ...."205 Many of these species have already been iden-
tified by the Commission.206 Among them are the Atlantic
green turtle, wood stork and Florida panther.207

The Act required the Commission to establish a ten-member

208 to be made up of representatives from state

advisory council
agencies, private conservation groups and knowledgeable private

citizens. The council's primary function is to formulate and
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recommend rules and policies to the Commission and DNR for
the protection ané management of endangered and threatened

209 In addition, the Game and Fresh Water

wildlife species.
Fish Commission is directed by the Act to develop an annual
plan for management and conservation of endangered and threat-
ened species.210
The Endanéered and Threatened Species‘Trust Fund is
comprised of moneys collected from fines and other penalties
charged against persons who have harmed rare species or have
unlawfully dealt with alligators or alligator products.211
These moneys can thereafter be used by the Game and Fish
Commission to reward persons giving information leading to the
arrest and conviction of persons killing, wounding or wrong-
fully possessing an endangered or threatened species.212

The Commission has the authority to acquire lands, both

upland and submerged, with the Governor's approval, for game preserves

and wildlife sanctuaties.213 However, the statutory require-

ment that any such purchases shall not exceed $10 per acre214
limits the usefulness of this authority of the Commission.

The Commission is also one of the state agencies that parti-
cipates in the designation of areas of the State believed to
be environmentally endangered and thus eligible for purchase
by the State under the Land Conservation Act of 1972.215

The rules that are promulgated by the Game and Fresh

water Fish Commission are controlling over inconsistent

statutes passed by the Legislature and affecting the powers

of the Commission as set forth in the Florida Constitution.

That was the Florida supreme court's holding in Whitehead v.
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Rogers.2;6 Rogers petitioned the court for a writ of habeas

corpus to challenge his arrest for firing a rifle on Sunday

in violation of Section 855.04, Florida Statutes. Rogers was
hunting moufning doves during open season which, according to
an order of the Game and Fresh Water Fish Commission, continued
uninterrupted from October 5 to November 3. No exception was
made for the Sundays which fell between those dates. Notwith-
standing the reasonableness of the general statute's purpose

to prevent the loud discharge of firearms on Sunday, the court
found that "the regulating of Sunday hunting is within the
exclusive control of the Game and Fresh Water Fish Commission

n217 The granting of Rogers'

and not the Legislature ....
petition by the circuit court was therefore affirmed.

The preemptive status of the Commission's authority to
regulate game and fresh water fish in the State was challenged
soon after the passage of the constitutional amendment which

created the Commission in 1942.218 In Sylvester v. Tindall,219

it was contended that the Commission's authority was an uncon-
stitutional delegation of legislative power.220 The Supreme
Court of Florida rejected that argument, describing the Commis-
sion's authority to make rules and regulations to carry out an

expressed legislative purpose as "administrative in nature."221

The language of article IV, section 9222 contemplates
that certain laws passed by the Legislature relating to game
and fresh-water fish may be proper and thus a degree of shared

authority would seem to exist. In a practical sense, however,

the Commission's extensive regulatory rule-making makes it
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difficult for the Legislature to enact such a law that would
not be inconsistent with a Commission rule or requlatory

scheme.223
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G. Executive Office of the Governor

Soon after Governor Robert Graham took office in 1979,
he began to implement some executive agency reorganizations
designed to bring state planning and the state budgetary
process into greater harmony. As a result, some functiéns
scattered among a few state agenc.es were centralized in a
new Executive Office of the “overnor (EOG). Relevant to
this discussion was the transfer of the state comprehensive
planning function from the Division of State Planning of
the Department of Administration to the Governor's Office.224

The EOG is now responsible for the implementation of
Chapter 23, Part I, Florida Statutes, otherwise known as
the Florida State Comprehensive Planning Act.225 The Act
directs each executive agency at the state level and certain
other governmental agencies, including the Game and Fresh
Water Fish Commission, to designate a vplanning officer and
to develop planning objectives for the particular agency.226
The EOG must coordinate all of the plans of the individual
agencies and prepare and revise, as a continuing process,
the State Comprehensive Plan.227 In this way, goals and
policies are identified for the long-range guidance of
Florida's social, economic and physical growth.

A vital element of the State Comprehensive Plan is the
State Water Use Plan which is formulated primarily by the
Department of Environmental Regulation in cooperation with

228

the EOG. In the development of the State Water Use Plan,

DER is directed to give due consideration to:
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"(a) The attainment of maximum reasonable-beneficial

use of water for such purposes as [protection and

procreation of fish and wildlife, irrigation, mining,

power development and domestic, municipal and indus-

trial uses].

(b) The maximum economic develor.nent of the water

resources consistent with other uses.

(c) The control of such waters for such.purposes as

environmental protection, drainage, flood control,

and water shortage.

(d) The quantity of water available for application

to a reasonable-beneficial use.

(e) The prevention of wasteful, uneconomical, imprac-

tical, or unreasonable uses of water resources.

(f) Presently exercised domestic use and permit rights.

(g) The preservation and enhancement of the water

quality of the state and the provision of the state

water quality plan.

(h) The state water resources policy as expressed by
[Chapter 373, Florida Statutes]."229
The Department of Environmental Regulation is assisted

in its water use planning responsibility by the State's five

230 The districts conduct water

water management districts.
resource surveys and investigations, provide DFR with tech-
nical data and advise and assist the Department in drafting
those portions of the State Water Use Plan which are appli-

cable to and unique to the district.23l
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H. Water Management Districts

In the period prior to World War II, the major water
management emphasis in Florida was on drainage to dispose
of excess surface waters, particularly in the rapidly
developing agricultural areas of South Florida. The
topography of this area is very flat, and rainfall often
remained on the land for long periods unless it was removed
by drainage works. In this early period, construction of
drainage works proceeded at a fast pace so as to render
lands normally subject to periodic inundation suitable for
agricultural development. However, much of Florida also
experiences lengthy periods of severe rainfall deficiency.
At such times, the surface water which was being drained
into the Atlantic Ocean via man-made canals could have been
of much better use for irrigation and ground water recharge.232

One legislative response was the formation of the Central
2
‘-33 T

and Southern Florida Flood Control District in 1949. he
immediate impetus was provided by a major hurricane in 1947
which devastated the lower east coast of Florida and graphically
demonstrated the need for further flood control measures. The
District, which covered the lower southeastern quarter of the
State, was created not simply as a flood control district,

but rather as a multipurpose water management district in

which conservation and use of diffused surface water rapidly

became of equal importance to its disposition in periods of

excess rainfall. In 1961, another large-scale multipurpose
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water management district, the Southwest Florida Water
Management District, was createdzgind conservation of water
supplies quickly became one of its principal projects.
Meanwhile, the Florida Legislature enacted the 1957
Water Resources Actqz%;stablishing a statewide administrative
agency to oversee the development of Florida's water resources.
The agency, originally established as a division within the
State Board of Conservation, was authorized to issue permits
for the capture and use of excess surface waters%y:and to
establish rules for the conservation of water in areas of the
State where overwithdrawals were endangering the resource

237
through salt water intrusion or other causes. Finally, in

1972, the Florida Water Resources Act?gQChapter 373, Florida
Statutes, was enacted to provide even greater protection and
management of water resources throughout the State.
Florida's 1972 Water Resources Act provides for a two-
tiered administrative structure headed at the state level
by the Department of Environmental Regulation (DER).gqq
Under the Department are five regional water management
districts designed to provide the diverse types of regulation
necessary in different areas of the State.240 They include
the previously existing Central and Southern Florida Flood
Control District, renamed the South Florida Water Management
District, and Southwest Florida Water Management District.

Since these two districts had already been established,

were fully staffed, and authorized to levy ad valorem taxes
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to pay for their regulatory functions, they were promptly
delegated full regulatory and permitting powers by the
Department of Natural Resources (DNR), at that time the
state-level regulatory agency'.241 The three new districts
established under the Act were the Suwannee River, St.
Johns River and Northwest Florida Water Management Districts.

Each of the five water management districts is headed
by a nine-member governing board whose members must reside
within the district they serve.242 The board members are
appointed by the Governor for four-year terms, subject to
Senate confirmation.243 The governing board may divide a
district into subdivisions called basins which conform as
nearly as possible to the natural hydrologic drainage basins
within each district.244 Basins are supervised by boards
composed of at least three members who are also appointed
by the Governor. Like the members of the governing boards
of the water management districts, basin board members do not
receive compensation for their services.245

The basin boards handle administrative and planning
functions in the particular basin, such as developing plans
for secondary water control facilities and for water supply
and transmission facilities for counties, municipalities or
regional water authorities:.z46 Basin boards do not exercise
regulatory or permitting authority, but serve to relieve the
water management districts of some of their administrative

chores.

The governing boards of the water management districts
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exercise broad statutory powers under Chapter 373. 1In
Regard to water works, they are authorized to

Clean out, straighten, enlarge or change the
course of any waterway, natural or artificial,
within or without the district; to provide

such canals, levees, dikes, dams, sluiceways,
reservoirs, holding basins, f’7>odways, pumping
‘stations, bridges, highways and other works

and facilities which the board may deem necessary;
establish, maintain and regulate water levels in
all canals, lakes, rivers, channels, reservoirs,
streams or other bodies of water owned or
maintained by the district; to cross any high-
way, or railway with works of the district

and to hold, control and acquire by donation,
lease or purchase, or to condemn any land,

public or private, needed for rights-of-way

or other purposes, and may remove any building

or other obstruction necessary for the construction,
maintenance and operation of the works, and to
hold and have full control over the works and

rights-of-way of the district.247

These boards also establish rules and regqulations related
to water use, adopted after nublic hearing, and subject to
review by the Governor and Cabinet sittinoc as the Land and
Water Adjudicatory Commission.248

One of the most important functions of the water manage-
ment districts is their authority to implement a consumptive
use permitting program.249 The 1972 Water Resources Act
left it up to DER to determine when permit requirements

should be imposed within the various districts.250

Since

the need for regulation has not been as critical in the

three northern districts, and these districts were originally
faced with severe budgetary problems,251 permit programs were

at first implemented only in the two southern districts where

the major part of Florida's populatidn is located. One has
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now been put into effect in a portion of the St. Johns
River Water Management District.252
To obtain a permit pursuant to the provisions of

Chapter 373, an applicant must establish that the proposed

use of water: a) is a reasonable-beneficial use;253 and

b) will not interfere with any presently existing use of
water; and c) is consistent with the public interest.254 Per-
mits can be granted for any period of time up to twenty years
for most applicants and up to fifty years in the case of a
municipality or other governmental body of public agency.255
Further discussion of state water use regulation is reserved
for Chapter 5 where it will be examined in detail.

Additional permitting authority is conferred on the water
management districts in regard to artificial recharge projects or

the intentional introduction of water into any underground formation,256

the construction, repair and abandonment of water wells,257

the construction or alteration of dams, impoundments, reservoirs

and other water storage projects,258 the licensing and regis-
tration of water well contractors,259 and the hook-up of local
260

water works to the district's works. Such broad regulatory

powers are consistent with the declared policy of the Florida

Water Resources Act for the Department of Environmental Regu-

lation, "to the greatest extent practicable," delegate conser-
vation, protection, management and control authority over

261

state waters to the water management districts.

The bifurcation of functions that exists in Florida's
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water resource administrative structure, with the Department
of Environmental Regulation concerned most directly with water
quality control and the five water management districts
primarily involved with water gquantity control, has inevitably
resulted in regulatory overlap~and confision since water
quality and water quantity considerations are seldom mutually
exclusive.262 A proposed use of water by a permit applicant
may have a potentially adverse impact on the quality of a
water source and, although the water management districts
are not charged expressly with making water quality deter-
minations, they are not supposed to allow a use which would
be "harmful to the water resources of the area."263

Responding to a request for an opinion in regard to
this overlap of regulatory authority, the Attorney General
of Florida determined that the water management districts
could not properly carry out their responsibility to protect
the State's water resources without getting an evaluation of
the impact of water quality of a proposed use before issuance
of a consumptive use permit.264 Therefore, it became necessary
for DER and the water management districts to work out an
effective policy to avoid confusion and redundancy in the
State's regulatory scheme.265

The extent of permitting and evaluatory criteria overlap
between DER and the districts, requiring permit applicants to

approach both agencies for action on a single proposed activity,

depends largely upon the extent to which a water management
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district has implemented its own permitting authority and
established a broad range of rules and regulations for water
resource management within its jurisdiction. Essentially, that
focusses the problem in the two southern districts. Negotiations
between DER and the water management districts have resulted
in increased regulatory efficiency and convenience for the
environmental permit appliéant.

One cooperative approach has been the designation of
a "primary" and "secondary" agency for specific permitting
areas.z66 Applicants would apply for a permit from the
primary agency only and the secondary agency would provide
input and guidance according to the terms of an interagency
agreement. DER's Bureau of Water Resources has assigned a
coordinator to attend district board meetings as a direct
link between the agencies for the resolution of overlap
problemsz.s-7 Also, joint quarterly meetings and the development
of standardized rules to improve uniformity have been helpful
in this regarg¥8 The elimination of regulatory overlap has
been additionally enhanced by the creation of joint permit
applipation forms much like the joint DER and Corps of Engineers

269
dredge and fill permit application form.
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I. Local Government Regulation

Local governments can play a significant role in the
regulation of water resources within their immediate juris-
dictions. The extent of regulation by a local governmental
unit depends a great deal upon the poli_ical decision to
implement or participate in water rmanagement programs since,
in most instances, counties and municipalities are not required
by statute to do so. Moreover, water regulatory programs often
require a large operating budget and a relatively sophisticated
governmental structure for effective implementation - factors
which are lacking in many local governments. Therefore, it is
‘generally true that significant water management regulation by
local governments in Florida can be found in those areas of the
State which have large populations while the sparsely populated
regions may exercise no water management authority whatsoever?‘70

Formerly, Chapter 165, Florida Statutes, gave to munici-

palities jurisdiction over "the waters of all rivers, creeks,

harbors or bays contained within the corporate limits.“27l

That provision, however, was repealed in 1974.272 Nevertheless,

municipalities may derive authority to regulate water under

article VIII, §2(b) of the Florida Constitution (1968)273 and

the Municipal Home Rule Powers Act.274 In general, a munici-
pality's home rule powers allow it to enact legislation con-
cerning any subject upon which the State Legislature could act
except where prohibited by the Constitution or preempted to

the State or a charter county.275

148



Chapter 373, Florida Statutes, the Florida Water Resources
Act of 1972, prbvides that all of Florida's waters are subject
. . .. 276 .
to regulation under its provisions, but does not give the State
exclusive regulatory authority except with regard to the permitting
. 277 .
of consumptive uses of water. The Act recognizes that local
governments may enact their own rules and regulations affecting
water, but requires that such rules and regulations be filed with
the Department of Environmental Regulation (DER) before they may
278 . s ms e
be enforced. There is no preemption of local jurisdiction here
nor does DER exercise approval power over these local rules and
regulations. The Department may review local rules, regulations
and orders relating to water management other than consumptive
uses, but only to recommend that any apparent overlaps or in-
. . o 279 . .
consistencies be eliminated.® There is no requirement that the
local rules and regulations conform to any established state
criteria.
In enacting Chapter 373, the Florida Legislature expressed
the belief that
"cooperative efforts between municipalities,
counties, water management districts and the
Department of Environmental Regulation are
mandatory in order to meet the water needs
of rapidly urbanizing areas in a manner which
will supply adequate and dependable supplies
of water where needed without resulting in
adverse effects upon the areas from whence
such water is withdrawn."28
A key role by local governments in water management programs was
clearly intended:
"Municipalities and counties are encouraged

to create regional water supply authorities
as authorized herein. It is further the intent
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that municipalities, counties, and regional
water supply authorities are to have the
primary responsibility for water supply, and
water management districts and their basin
boards are to engage only in those functions
that are incidental to the exercise of their
flood control and water management powers."281

Under present law, municipalities have authority to provide
for drainage of city streets and reclamation of wet, low or over-

282

flowed lands within their jurisdiction. They may construct

sewers and drains and may levy special assessments on benefited
property owners to pay all or part of the costs of such works.2m
Additionally, municipalities have the power of eminent domain

to condemn property for these purposes.294 Thus, they have the
means to deal directly with storm and surface water runoff
problems, which are common to urban areas.

The general zoning power which municipalities may exercise
pursuant to Chapter 166 gives them the authority to enact flood
plain zoning ordinances. Such ordinances may simply require
compliance with special building regulations or may limit the
type of development allowed in a designated flood plain.285
Enactment of these ordinances is another means by which munici-
palities can deal with runoff problems. A local ordinance might
require adequate drainage before a project's approval by the
city, or limit development in the flood plain to reduce po-
tential loss of life and property.

In addition to the general powers necessary to carry on
county government, Chapter 125, Florida Statutes, gives

counties broad authority to regulate water-related activities

within their jurisdictions. This authority includes the power
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"to establish and administer programs of flood and beach erosion

control,..and navigation and drainage programs." 286

Counties have eminent domain power2g7 which may be exercised
only after the Department of Environmental Regulation or the
governing board of the water management district has been notified
They may construct, enlarge or repe.r a water supply system
within the county or in adjoining counties?89 They also have
injunctive power to prevent the pollution of drinking water
supplies but may not regulate discharges of industrial waste
into waters not connected with the water supply?90 Such dis-
charges, of course, do not go unregulated, but are the responsi-
bility of DER rather than the individual counties.291

Counties may enact rules and regulations affecting the
waters of the State which may only be enforced after being filed
with DER.292 Counties, as well as municipalities, may receive
state grants and loans for the construction of sewage treatment
facilities.293 Also, as mentioned in connection with the powers
of municipalities, counties may create regional water supply
authorities to develop, store and supply water for their needs?94

County commissioners may use their legislative power
to provide relief from water pollution and shore erosion to
local landowners on a case-by-case basis. If the owners of
more than 50% of the land abutting a lake or the land constituting
the bottom of privately-owned lake file a petition with the
board of county commissioners alleging that a nuisance is present,

the board can act to provide a speedy remedy.295 The kinds of
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activities which are identified by statute as nuisances include
dumping raw or treated sewage into the lake, introduction of
harmful chemicals, use of dynamite in the water or along the
shoreline of the lake, and dredging and filling operations.z96
If the county commissioners determine, after the receipt of the
recommendations of the Department of Environmental Regulation
and the Department of Natural Resources, that a nuisance does
297

in fact exist, they may enact a special ordinance to abate it.

Violation of the ordinance constitutes a misdemeanor of the second

298
degree which is punishable by up to 60 days imprisonment or
. 2 . . .
a fine not to exceed $500 or both.99 This statutory authorization

does not actually expand county powers but does create an alternative
remedy to landowners.

Under Chapter 403, the Department of Environmental Regulation
has exclusive power and authority to require and issue permits for
construction, operation, expansion, etc., of installations which
may cause pollution and for discharges of wastes into state wahaxL300
However, this power may be delegated to local pollution control
authorities.301 These authorities, composed of counties, munici-
palities or combinations thereof, may establish and administer
local pollution control programs which may be implemented through
requirements "compatible with or stricter than those imposed" by
Chapter 403.302 While the state has exclusive authority to require
and issue permits, local pollution control organizations can be

and have been delegated this power.3n'3 Permitting procedures have

been worked out by interagency agreements providing for a single

contact point and evaluation at the local level, with DER merely
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04 .
reviewing the permit.3 The Palm Beach County Environmental

Control Program is one of the local pollution control programs
that has been delegated permitting authority by the Department.
A brief description of its creation and regulatory structure will
serve as an example of the way in which local governments may
participate in water management and regulation.305
The need for a local environmental control program in Palm
Beach County was not fully recognized until 1951 when thé Annual
Report of the Palm Beach County Health Department noted that
10 million gallons of raw sewage was being discharged into Lake
Worth every day. At that time, there was not a single municipal
sewage treatment plant in the County. As was true throughout
the State between 1950 and the creation of the Department of Air
and Water Pollution Control in 1967?06 responsibility for pro-

tecting the environment rested almost exclusively with the county

health departments. The authority to enact and enforce local
environmental control laws in Palm Beach County was enlarged

in 1970 with the passage of the Palm Beach County Environmental

N7
Control Act.

The 1970 Act with a companion ordinance308 became the
foundation of Palm Beach County's present regulatory system.
The Environmental Control Act established a tripartite structure
for local control. Legislative or policy-making functions are
the exclusive responsibility of the Palm Beach County Board of

County Commissioners, sitting as the County's Environmental

Control Board.
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The day-to-day regulatory activities of Palm Beach County
are carried out by the County Health Department's two Environ-
mental Services Divisions. By local program agreement with the
Department of Environmental Regulation, the County Health Depart-
ment has full authority to conduct the inspection and the mon-
itoring programs necessary to implement the state environmental
control laws, as well as such federal programs as the National
Pollution Discharge Elimination System (NPDES) permit progrm§?9
The Environmental Control Office in Palm Beach County works
directly with federal, state, regional and municipal agencies
in developing and implementing regional wastewater treatment
and disposal and drinking water supply programs in the County.

The enforcement of state and local environmental laws is

the responsibility of the Environmental Control Officer who

maintains close daily contact with the County Health Department

to insure proper case development and the successful prosecution
of environmental law violators before administrative boards and
trial courts. As the chief local enforcement agent, the Environ-
mental Control Officer has the statutory duty to work with civic
groups, business organizations and other members of the public
in a continuous process of evaluation of the effectiveness of
the County's local environmental controls.

The two environmental control laws enacted in 1970 only
authorized the county to enforce three fundamental state environ-

mental control laws; the sanitary nuisance law (Chapter 386,
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Florida Statutes), the pollution control law (Chapter 403) and
the public health law (Chapter 381). As a result, the County
Health Department could not ask the Environmental Control Officer
to locally enforce many other Florida laws and regulations which
were the prerogative of the state-level regulatory agencies in
Tallahassee. 1In early 1976, however, the Palm Beach County

Board of County Commissioners adopted sweeping changes to the
Environmental Control Ordinance, incorporating by reference
virtually all public health laws and regulations of the State

310
of Florida.

The third element of Palm Beach County's tripartite regula-
tory scheme is the county-level adjudicative function shared by
the County's circuit courts and the Environmental Control Hearing
Board, a five-member citizen panel that meets every four to six
weeks and rules upon the bulk of those environmental cases that
are brought in Palm Beach County. Prior to 1975, the Hearing

Board only had the power to issue cease and desist orders against

adjudged environmental law violators. In 1975, however, the
Florida Legislature expanded the Hearing Board's poweréul SO
that it now has full authority to provide adequate remedies

for local litigants, including the power to order specific
affirmative corrective action within a specified time period
and to impose substantial civil penalties of up to $500 per day
for each day of an environmental law violation.

Further indication of the state's interest in local par-

ticipation is the program of state grants for construction of
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sewage treatment facilities. - To be eligible, the local govern-
ment must adopt a comprehensive water pollution control plan
and submit it to the DER for approval.312 DER may provide
technical assistance with the plans which must provide for
zoning, engineering, and economic stud:':s3.13 The plan must
comply with the state pollution control plan and must be reviewed
by the local and regional planning agencies before transmittal
to DER for approval?la In the event that local governments
cannot agree upon a plan, DER is to develop one.315 In this
instance, there is state-level oversight, but also an obvious
intent to include municipalities in a matter of important local
impact.

The Local Government Comprehensive Planning Acg%6 which
requires that municipalities plan for their "orderly and balanced
future economic, social, physical, environmental, and fiscal

317

development," provides that one of the planning elements that

must be included in the comprehensive plan is a "general sanitary

318
sewer, solid waste, drainage, and potable water element."

Municipalities must now consider their future needs for such
facilities as water and waste treatment plants, sewer systems,
and drainage works. They can then take the necessary steps

to insure adequate financing for these projects through special
assessments, state grants or other sources. Also, planning
enables municipalities to anticipate the problems associated
with population growth, such as excess runoff, water pollution,

or water shortages, and to find ways to prevent them.
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J. Single Purpose Districts

1. Drainage Districts

Historically, Florida's main concern with the admini-
stration of water problems had been with excesses of water,
although this has changed significantly in the last twenty
years. The traditional response was to simply drain the
excess water from the land by the most expedient means
available. Before 1900, drainage work in Florida was mainly
an individual effort, but government soon got into the pic-
ture by providing for various types of drainage districts.319
Many drainage districts were created by special act or by
general act of local application. The Everglades Drainage
District, one of the earliest and largest drainage districts

in the State, was created by general law.320

Florida's General Drainage Act of 1913,321 Chapter 298,
Florida Statutes, provided for the creation of drainage dis-
tricts, since renamed water control districts,322 by circuit
court decree. According to the provisions of Chapter 298,

a drainage district can be created by the Department of En-

vironmental Regulation or by the majority of the owners of

any contiguous body of wet or overflowed lands by merely

filing a petition in the circuit court of the county in which
323

most of the lands are situated. This process offers an

alternative to the approach of having such a district created
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by the legislature. Under either scheme, the attitude
of the courts and the legislature has been quite permis-
sive.324
While Chapter 298 allows for the formation of drainage

districts by petitioning the circuit court, Chapter 165, The
Formation of Local Governments Act,325 provides that

"A charter for creation of a special district

shall be adopted only by special act of the

legislature or by ordinance of a county or

municipal governing body having jurisdiction

over the area affected."326
Although Chapter 298's procedural provisions have not been repealed,
this language in Chapter 165 appears to be inconsistent with the
proposition that a drainage district can be created by court decree.
Indeed, section 165.022 states that:

"The provisions of this act shall be

the exclusive procedure pursuant to

general law for forming or dissolving

municipalities and special districts
in this state except in those counties327
operating under a home rule charter
which provides for an exclusive method....
Any provision of a general or special

law existing on July 1, 1974 in conflict

with the provisions of this act shall
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not be effective to the extent of such conflict.”
In response to a request to clarify the Act's application to
Chapter 298 districts, the Florida Attorney General stated that
Chapter 165 operated to supercede methods of creating and
abolishing water management distric*s as described in Chapter 298f

Despite the implications of Chapter 165, the Attorney
General's opinion is probably incorrect and drainage districts
may still be created by petitioning the local circuit court.
There are two important indications +that this is so. First,
at least one drainage district has been formed by circuit
court decree pursuant to the procedural provisions of Chapter
298 since the passage of Chapter 165.329 While it is arguable
that the creation of the district by decree was possible
simply because no one challenged this procedure, it is some
evidence that the petitioning process remains viable.
Secondly, even more recent legislation, the New Communities

Act of 1975,330 indicates that Chapter 298 has not been super-
seded in this regard. Section 163.603 (1) provides:

"This act shall constitute the sole authorization

for the future establishment of independent special

districts having the power to provide the capital

improvements for sewer, road, water management and

supply, solid waste, and erosion control systems

and community facilities for development of lands,

except for independent special districts and muni-

cipal service taxing and benefit units established

pursuant to chapters 125, 153, 163, and 298....Al1l
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other special districts created by local

ordinance or by a court or state agency

order for these purposes shall, in the

future, be established pursuant to this Act

and in accordance with Chapter 165."

(emphasis added)
This language clearly indicates that Chapter 298's provision for
thebcreation of a drainage district by court decree remains as
an available alternative procedure. Regardless of thelultimate
outcome of this present controversy, it seems clear that those
drainage districts that were created byvcircuit court decree
prior to the passage of the Formation of Local Governments Act
in 1974 will continue to operate pursuant to Chapter 298's pro-

visions.

Chapter 298 districts are managed by a board of three super-
visors comprised of county residents owning land within the dis-
trict.331 The supervisors are elected by a majority vote of the
landowners within the district with each landowner casting one
vote for every acre of land he or she owns within the district.332
The State Board of Drainage Commissioners, subsequently replaced

by the Department of Environmental Regulation, has the same voting

rights when state lands are situated within the districts' bound-

. 333
aries.

The first supervisors are elected for staggered terms of one

334 and thereafter serve three-year terms, one

335

to three years,

being elected each year. Each district board of supervisors
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is to appoint a chief engineer to be in charge of the construction
of the district and to submit plans, maps, and cost estimates to
the supervisors. Each board is also authorized to appoint a
secretary,336 a treasurer,337 an attorney,338 and a superintendent
of palnt and operations.339 The suvervisors may also remove such
employees340 and fix their compensation%41

The boards of supervisors of districts created under the
General Drainage Act are given extensive powers to construct all
manner of works, acquire needed land, and to condemn land fof
right of way.342 Most of the construction is the digging of
drainage ditches or canals, or the widening of existing ditches
or canals, under the plan of reclamation of the chief engineer.343
All canals, ditches, or systems of drainage already existing
within a new drainage district are to be connected to its works
if necessary for drainage of land; but all independent works

constructed after the district's works may be connected with the

latter only with the consent of the board of supervisors and on

its terms.344

Drainage districts are given broad powers to finance their
own works independently of the state government. Several methods
of taxation are authorized. Preliminary expenses of organizing
the district, surveying, and calculating benefits and damages are

to be financed by a uniform tax not exceeding one dollar per acre

upon each acre of land within the drainage district.345 This

taxation 1is to be preliminary to any construction by the district,
but any surplus from the tax is placed in the general construction

fund of the district.346 The main source of revenue of the drainac
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districts is a tax levied on land in proportion to benefits
received from the proposed works of the district. After "the
plan of reclamation" is adopted by the board of supervisors of
a district, the circuit court in that district appoints three
commissioners to assess benefits and damages resulting to lands

347

in the district from the plan of reclamation. The commissioners

make their determinations with the help of the chief engineer of
the district348 Besides benefits and damages, the commissioners
estimate the cost of property needed for rights of way and estimate

349

the total cost of the plan of reclamation. The report of the

commissioners is to be filed with the local circuit court and pro-
vision is made for exception by the Department of Environmental
Regulation, the drainage district, or any property owner affected
by the report?’50
When a decree of the court is entered, creating a drainage
district, defining its boundaries, and confirming the assessment,
it may be attacked only by allegation and proof of a clear case
of fraud3>1 After the circuit court affirms or modifies the
report of the commissioners, it is transferred to the board of
supervisors of the district. The supervisors levy the drainage
tax, using the commissioners' report to show relative benefits,

352

since the tax is to be levied in proportion to benefit. The

total taxes levied by the supervisors are to be divided into

333 4na delinquent taxes are a lien on the

land of equal dignity with other tax liens.354

annual installments,

This power of taxation is limited to the benefits accruing

to the land located within the drainage area, under the theory
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that the value of the land is increased.355 The Florida supreme court
has applied a flexible rule, saying that the lands must be
reasonably benefited before assessments may be levied.3 Land
is not exempt from assessment because it does not receive direct
and exactly equal benefits from the drainage operations. Further
more, land within a district may be divided into separate classes
or zones and assessed at appropriate rates within the class.357

Another tax power authorized for drainage districts is a
maintenance tax to finance the preservation of completed works.35$
This tax is based on the same benefit assessment as the construct
tax and constitute a lien upon the property until paid.359

In addition to these taxes, the supervisors may issue bonds
not to exceed 90 per cent of the total amount of taxes levied by
the district.360 In case the levy of taxes is not enough to pay
the principal and interest on bonds issued, the supervisors are
required to levy such additional taxes as are necessary to make
good the bonds.361 If bonds are nevertheless defaulted, the

indebtedness constitutes a lien on the district land, and the

making of the assessment and collection of the tax may be enforce:

by mandamus.362

Chapter 298 drainage districts are active and numerous in
many areas of Florida. 1In addition, as discussed in Section 9,
most counties and municipalities in the State play some role in
local drainage control. Multiply the many local governmental
units that are draining water without coordination and many

problems begin to develop on the larger scale. Even the most
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efficient drainage, following watershed lines, might contribute
to water shortages. It is the nature of water management problems

to require more than single-purpose controls for their solutions.

2. Soil and Water Conservation Districts

Chapter 582, Florida Statutes, provides for the creation of
soil and water conservation districts. Originally enacted in
1937,363 this legislation was passed to facilitate agricultural
development in the State through "control and prevention of soil
erosion and for the prevention of floodwater and sediment damages,
and for furthering the conservation, development and utilization
of soil and water resources and the disposal of water."364

Under Chapter 582, these districts are to be formed by the
filing of a petition signed by any twenty-five owners of land
within the proposed district with the Department of Agriculture
and Consumer Services.365 The Department then holds a hearing366
and a referendum in which landowners may vote and a favorable
majority creates the district.367

The powers of the soil and water conservation districts as
outlined in Section 582.20 are extensive. Each district consti-
tutes a governmental subdivision of the State and may conduct
research, construct works for soil and water conservation, and
develop comprehensive plans for soil erosion control and flood

368

prevention. In addition to these general powers, the districts

may adopt land use regulations after a favorable majority vote
of the landowners within the district?69 These land use regu-

lations may include the requirement that certain agricultural
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practices be utilized, such as contour cultivation, strip
cropping and the planting of erosion-preventative veqetation.370
The power to adopt and enforce land use controls is not ex-
pressly available to the districts which have been examined
previously.

Since 1969, watershed improvement districts may be formed as
subdistricts of the soil and water conservation districts.>/?l
Section 582;34 of the Florida Statutes provide that the owners of
a majority of the land within the proposed watershed improvement
district may petition the supervisors of the soil and water con-

servation, district for the subdistrict's creation. A hearing

and referendum are then held to allow the landowners to vote on

the matter.372

Because watershed improvement districts are described in the

statute as governmental subdivisions of the State,373 the questio:

again arises as to whether Chapter 165 would apply and act to
supersede the procedure outlined in Chapter 582 for creation of
these subdistricts. Unlike Chapter 298 districts, Chapter 582
districts are not specifically identified as exempted from Chapte
165's provisions. The resolution of this problem must await
judicial or legislative clarification,

The primary concern of the watershed improvement districts
has been to alleviate localized flooding problems,374 although
they have all the powers of the soil and water conservation dis-
tricts}75 Actually, the watershed improvement districts have

more authority than the soil and water conservation districts

because they may also levy an ad valorem tax within their boundar
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- a power the soil and water conservation districts may not

exercise.

3. Beach and Shore Preservation Districts

. 377 .

The Beach and Shore Preservation Act, Chapter 161, Florida
Statutes, provides that a beach and shore preservation district
may be formed by any of Florida's coastal counties by ordinance

"to do all manner of things necessary or desirable in pursuance

[of beach and shore preservation]"378 The boards of county com-

379 Once created,

these districts constitute public bodies of the State.380 An

missioners act as the heads of these districts.

important element of Chapter 161 is a provision for the development
by the county of a comprehensive planning progra.m.38l Unfortunately,
the planning process is not mandatory and the county's may carry
out the statutory grant of powers without the comprehensive plan.?’82
Ad valorem taxes may be levied by the beach and shore preser-
vation districts against properties that are benefited by the
district's works.383 Bonds may also be issued by the county to
obtain funds to meet the costs incurred for beach preservation
projects.384 To carry out its specialized function, the beach
and shore preservation districts must work closely with the state-
level Department of Natural Resources which has overall state

regulatory authority in regard to coastal construction.385
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10.

11.

12.

Footnotes

Fla. Laws 1975, Ch. 75-22. Relevant portions of the Act have
been incorporated in Ch. 20, Ch. 253, Ch. 370, Ch. 373, and
Ch. 403, Fla. Stat. (1979). -

"The first serious efforts to reorgaiize environmental agencies
began as early as the 1971 Sessi.n of the Legislature. In sub-
sequent years bills twice passed the House but failed in the
Senate." Landers, Functions of the Department of Environmental
Regulation, 50 Fla. B.J. 269, 270 (1976).

"[I]t is the intent of the Legislature to promote the efficient
effective, and economical operation of certain environmental
agencies by centralizing authority over, and pinpointing
responsibility for the management of, the environment by
authorizing the delegation of substantial decision-making
authority to the district level and by consolidating compatible
administrative, planning, permitting, enforcement, and operatio
activities." Fla. Stat. §403.802(1979): Fla. Laws 1975, Ch. 7°
22, §2. -

Fla. Laws 1975, Ch. 75-22, §4. For a more detailed discussion
of DER, see §3, infra.

See note 2. These transfers are provided for in Fla. Laws 1975
Ch. 75-22, §§8-11.

Fla. Stat. §403.802 (1979).
I1d. §403.809.

"When the secretary determines that a water management district
has the financial and technical capability to carry out water
quality and other functions of the department, those powers,
duties, and functions, or parts thereof, may be contracted or
delegated to such water management district. This may include,
but shall not be limited to, planning, regulation, and permitti
of point sources and nonpoint sources of pollution and other
field services." Id. §403.812.

Fla. Laws 1975, Ch. 75-22 §7. For more information about the E
see §3, infra.

Id.; Fla. Stat. §403.804 (1979).

Id. §403.804 (1), (3).

Id. 5403.804(2).
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13.

14.

15.
16.
17.
18.

19.

20.
21.

22.

23.

24.

25.

26.

27.

28.

See Fla. Stat. §403.051 (1973).

Shields, How Reorganization Affected the Department of
Natural Resources, 50 Fla. B.J. 266 (1976). For more
information about DNR, see §4, infra.

Fla. Laws 1975, Ch. 75-22 §l16.

Id. §18.

Fla. Stat. §20.261(13) (1977). <cee, Fla. Stat. §380.22 (1979).

Fla. Stat. §§20.01 et. seqg. (1969).

"The Game and Fresh Water Fish Commission functions, prescribed
by Chapter 372, are transferred by a type one transfer to the
Department of Natural Resources; except that the commission
shall exercise its powers prescribed by s. 9 of Art. IV of the
state constitution independently of the head of the Department
of Natural Resources. Fla. Stat. §20.25(17) (1969).

342 So. 24 495 (1977).

Id. at 497.

"Thus, while the legislature may pass laws affecting the
Commission's exercise of its executive budgetary authority,

it may not pass laws depriving the Commission of such
authority." Id.

Fla. Laws 1977, Ch. 77-204. It was replaced by Fla. Stat.
§20.325 (1979).

These transfers were provided for in Fla. Stat. §§20.261(6) (9)
(1975), respectively.

Fla. Stat. §403.813 (1979).

Id. §403.813(2). "[H]owever, nothing in this subsection
shall relieve an applicant from complying with applicable
local pollution control programs authorized under this

chapter or other requirements of county and municipal
governments."

Ch. 75-22, §6(4); Fla. Stat. §403.808(3) (1979).

Lancers, note 2 sunra, at 271.
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29.

30.

31.

32.

33.

34.

35.

36.

37.

See e.g., Hopring & Rhodes, Penetrating the Permitting Pro-
fligacy: The Industrial Siting Act of 1979, 53 Fla. B.J.

555 (1979); Wershow, Water Management: The Future of Florida
Legal Implications, 51 _Fla. B.J. 136, 140-143 (1977); Rhodes,
Environmental Agency Reorganization: The Practitioners'
Perspective, 50 Fla. B.J. 292 (1976).

Discussion of those situations where redundancy in the en-
vironmental permitting process remains can be found in the
sections pertaining to the svecific state agencies involved.

Statutes affecting the operations of the Department of
Environmental Regulation include Section 20.261; Chapter 120;
Sections 193.621; 253.123; 253.124; 298.01; 298.02; 298.03;
298.07; 298.11; 298.12; 298.15; 298.16; 298.26; 316.272;
316.293; 335.17; Chapter 373; Section 381.2611; Chapter 403;
Section 487.031, Florida Statutes and Chapter 17 of the
Florida Administrative Code.

Northwest District, with headquarters in Gulf Breeze (branch
office in Panama City); St. Johns River District, with head-
quarters in Orlando (subdistrict office in Jacksonville and
branch office in Gainesville); Southwest District with
headquarters in St. Petersburg; and Central and Southern
District, with headquarters in West Palm Beach (subdistrict
offices in Fort Myers and Winter Haven, branch offices in
Punta Gorda, Marathon Shores and Fort Pierce). For specific
addresses see Section 17-4.31, Appendix C, Florida Administrat

Code.

"'Waters' shall include, but not limited to rivers,
lakes, streams, springs, impoundments, and all other
waters or bodies of water, including fresh, brackish,
saline, tidal, surface or underground." Fla. Stat.
§403.031(3) (1979).

Fla. Laws 1967, 67-436.
Fla. Laws 1972, Ch. 72-299.
Some of the basic organizational description contained

here is adapted from Landers, Functions of the Department
of Environmental Regulation, 50 Fla. B.J. 270 (1976).

Fla. Stat. §§253.123, 253.124 (1979). Section 123.124
was held unconstitutional in Odum v. Deltona Corp.,
341 So.2d 977 (Fla. 1977).

"[W]hether or not a particular nonmeandered lake or
pond is navigable involves a term so vague that men

of common intelligence must guess at its meaning and
differ honestly as to its application. This being

so the provisions of the statutes which seek to define
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38.

39.

40.

41.

42.

43.

44 .

45.

46.

47.

a crime and prescribe punishment for its commission
are void as a denial of due process of law." Odum

at 987. (This language appeared in the lower court's
opinion which was adopted in its entirety by the
Florida supreme court.)

"We feel the Legislature might address itself to the
problems and establish appropriate guidelines and
criteria within the Constitution."” Odum at 990.

Meanwhile, dredge and fill projects 1. navigable waters
continue to be permitted by DER. Presumably, however, no
one 1is subject to Chapter 253's criminal penalties since
the ruling in Odum.

Fla. Admin. Code §17-4/31 (1979).

Section 403.031(2) defines pollution quite broadly so as to
encompass dredge and fill activities: "Pollution is the pre-
sence in the outdoor atmosphere or waters of the state of
any substances, contaminants, noise, or manmade or man-
induced alteration of the chemical, physical, biological,
or radiological integrity of air or water in quantities or
at levels which are or may be potentially harmful or in-
jurious to human health or welfare, animal or plant 1life,
or property, or unreasonably interfere with the enjoyment
of life or property, including outdoor recreation." See
Chapter 4 for a more detailed discussion of DER dredge
and fill regulation.

See generally Fla. Admin. Code, Chapter 17-4.

Fla. Stat. §253.12(7) (a) (1979). Fla. Admin. Code, §17-4.29(9)

(1979). A standard permit application for dredging or filling
activities issued under Chapter 253 must be accompanied by a
$200 non-returnable fee. By comparison, Chapter 403 permits
require only a $20 fee. 1Id. §17-4.31.

33 U.S.C. §1362(7) (Supp. 1977).

Id. §1344.

Fla. Admin. Code, §17-4.31 (1979). The Army Corps of Engineers,

Department of Environmental Regqulation and Department of

Natural Resources have also signed an agreement which specifies
procedures for the processing of applications for federal pro-
jects by these two Florida agencies. See Department of Environ-
mental Regulation, Environmental Regulation News,Vol. 2 (Dec.1979).

Id. However, applications for groin or jetty construction, beach
restoration or other activities permitted pursuant to Chapter
161 must also be submitted concurrently to the Bureau of

Beaches and Shores, Department of Natural Resources. Id.

Id.

42 U.S.C. §4331 et.seq., 83 Stat. 852, Pub.L. 91-190.



48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

60.

64.

See note 38, supra. Responsibility for the preparation

of an environmental impact statement, althouch simplistically
alluded to in the DFR and Corns joint apwlication in-
struction manual, is an area of continuina controversy

in most contexts. See generally ¥W. Rodaers, Fnvironmental
Law, at 777-785 (1977).

Fla. Admin. Code §17-4.31 (1979).

1d.
1d. §17-4.04.

Fla. Stat. §403.813 (1979); Fla. Admin. Code, §17-4.31,
Appendix C (1979).

Id. §403.061(13).

Department of Environmental Regulation Newsletter,
Tallahassee, Florida (May, 1977).

Fla. Laws 1972, Ch. 72-299.

Id. §1, Part II.

Resolution of the Department of Natural Resources, dated
July 25, 1974, approved by the Governor and Cabinet on

August 20, 1974, Tallahassee, Florida.

Pub. L. 92-500, 86 Stat. 880 (codified at 33 U.S.C. §§1251,
et. seq. (Supp. 1977).

Pub. L. 92-500, §401; 33 U.S.C. 1341. The applicable rule

of the U.S. Environmental Protection Agencv is 40 C.F.R.
§125.11 (1979).

1d.

Fla. Stat. §403.101 (1979); Fla. Admin. Code, Chapter 17-16

(1979).

Fla. Stat. §373.323; Fla. Admin. Code, Chapter 17-20. This

requirement pertains equally to local governments that drill
water wells in Florida. Fla. Stat. §373.323(4).

Id. §373.326.

Id. §373.306; Fla. Admin. Code, Chapter 17-21.
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65.

66.

67.

68.

69.

70.

71.

72.

73.

74,

75.

76.

77.

78.

79.

80.

As stated previously, the permitting functions of the water
management districts are coordinated by the Office of Field
Operations in the Division of Environmental Permitting.
Review of the water management district's budget requests
is an example of the Bureau of Water Resource's supervisory
authority in this context.

For more information about Florida's drainage districts,
refer to §10, infra.

Fla. Laws 1977, Ch. 77-369, codified in Florida Statutes
at Fla. Stat. §403.0615 (1979).

DER Newsletter, Tallahassee, Florida, September, 1977.
DER's Restoracion section had received requests from
numerous counties for assistance in restoring 131 water
bodies in the State as of the date of this newsletter.

See note 58, supra.

Fla. Stat. Ch. 23, Part I (1979).

1d. §373.036.

See note 58, supra.

Fla. Stat. §403, 1826(1) (1979): "Grants shall be made under

55. 403.1821-403.1833 only for projects eligible for federal
grants under Public Law 84-660, as amended, or other appli-
cable federal law." Public Law 84-660 is the 1956
amendment to the Federal Water Pollution Control Act which,
along with other changes, established the federal grant
program for treatment works.

Id. §403.1826(9).

Id. §403.1835.

Fla. Laws 1977, Ch. 77-337, incorporated into Florida Statutes

as §5403.850-403.864.

Public Law 93-523, as amended, as codified in 42 U.S.C.
§§300£-3003-9 (1977). T

1d. §300g-2.

For more information about the Florida Safe Drinking Water
Act, see Chapter 4 .

This Bureau was transferred from the Department of Natural

Resources by Fla. Laws 1977, Ch. 77-306, incorporated into
the Florida Statutes as §20.261(13) (1977).
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81.

82.

83.

84.

85.

86.

87.

88.

89.

90.

91.

92.

93.

Adopted from The Florida Coastal Management Program Workshop
Draft, published by the Department of Environmental Regulation,
Tallahassee, Florida, (November, 1977).

Id. Any coastal development within anon-participating local
government would still be subject to all those general statutes which
currently regulate activities in the coastal areas of the State.

Fla. Stat. §§403.501 - 403.517 (1979). Applicable rules of
DER are contained in Fla. Admin. Code §17-17 (1979).

Id. §§288.501 - 288.518. See generally, Bopping & Rhodes,
Penetrating the Permitting Profligacy: The Industrial Siting
Act of 1979, 53 Fla. B.J. 555 (1979).

Site certifications must be acquired for alterations or
additions to existing power plants as well as for plants not
yet constructed, as long as an increase in generating capacity
will result. Id. §403.503(5).

Id. §403.504(7)(c); §403.507(2); Fla. Admin. Code, §17-17.05(h)
(1979).

Fla. Admin. Code, §17.4.13 (1979).

Fla. Stat. §403.509 (1979).

An industrial project is defined by the act as "any new business
activity or any expansion of or addition to an existina business
activity which: (a) Has the potential for creating 50 or more
full-time employment opportunities; (b) Is engaged in industria:
commercial, wholesale, or retail business activity; and (c)
Must secure licenses from two or more agencies. Id. §288.503 (1.

Id. §288.514(1).
Id. §288.513.

Id. §288.504. Application fees must be paid upon filing,
ranging from a minimum of $2,500 to a maximum of $25,000,
"related to the size and type of project being proposed by
the applicant." Id. §288.504(8).

The act requires a copv to be submitted to the "Division of
State Plannina, the wacter management district and the regional
planning agency which have jurisdiction over the area wherein
the proposed project is to be located, the Devpartment of
Community Affairs, the Department of Commerce, the Department
of Transportation, the Devartment of Natural Resources, the
Game and Fresh Water Fish Commission, the Department of Health
and Rehabilatative Services, the Department of Business Regula-
tion, the Department of Agriculture and Consumer Services, the
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Department of State, and the local governmental entities
which have jurisdiction." Id. §288.509 (1) . Note: The Division
of State Planning was abolished and its functions are now
performed by the Executive Office of the Governor. Fla.
Laws 1979, ch. 79-190.

94. Id. §288.509(4).
95. Id. §288.504(9).
96. Id. §288.51.

97. Id. §288.511.

98. Id. §20.261(3).
99. 1Id.
100. Id. §403.804(1).

101. 1Id. §373.114. Review may be initiated by the Governor and
Cabinet, by the Secretary of DER, by the Environmental Regu-
lation Commission, or by an interested party aggrieved by
any rule or order of the water management district.

102. Fla. Stat. §403.804(2) (1979).

103. Id. Rules of DER that relate exclusively to the internal
management of the Department, the procedural processing of
applications, the administration of rulemaking or adjudi-
catory proceedings, the publication of notices, the conduct
of hearings, or other procedural matters are not "standards"
in the context of the Commission's authority. Id. §403.803(12).

104. Id. §403.804(1).

105. Id. §403.804(3). 1In 1977, these grants totaled $211 million.
DER monthly newsletter, Tallahassee, Florida (September, 1977).

106. See generally, Rhodes, Environmental Agency Reorganization:
the Practitioners' Perspective, 50 Fla. B.J. 272 (1976).

107. Fla. Stat. §403.804 (1) (1979).

108. 1d. §253.76.
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109.

110.

111.

112 .

113.

114.

115.
11e6.
117.
118.

119.

See note 101, supra.

Id. Although §373.026(7) places this review authority in
DER, that statutory provision has been impliedly repealed
by Fla. Laws 1975, Ch. 75-22 §11 which was incorporated in
Fla. Stat. §373.114 (1979).

Id. §380.07.

Much of the following material is adapted from Rules of

the Department of Natural Resources, Chapter 16-6,
Description of Organization, in the Florida Administrative
Code. When no footnote is given for information recited,
Chapter 16-6 is the source. The material has been revised
where necessary. The following statutory chapters affect
the operation of the Department of Natural Resources:
Florida Statutes, Chapters 161 (Beach and Shore Preservation
Act); 177 (Land Boundaries); 197 (Murphy Act-Lands); 211
(Tax in Severance of Solid Minerals); 253 (Land Acquisition
Trust Fund); 258 (State Parks and Preserves); 259 (Land
Conservation Act of 1972); 270 (Public Lands); 285 (Indian
Reservations); 370 (Saltwater Fisheries and Conservation) ;
371 (Regulation of Boats; Title Certificates); 374 (Canal
Authority-Navigation Districts - Waterways Development) ;
375 (Outdoor Recreation and Conservation); 376 (Pollutant
Spill Prevention and Control); 377 (Energy Resources - Oil
and Gas); 380 (Environmental Land and Water Management) ;
418 (Playground and Recreation Centers); 592 (Recreation and
Parks). Chapter 16 of the Florida Administrative Code
contains the rules of the Department of Natural Resources.

Fla. Stat. §20.25 (1979) .

Fla. Laws 1975, Ch. 75-22 §14(1), as incorporated in Fla.
Stat. §20.25(3) (1979).

Fla. Stat. Ch. 371, Part I (1979).
Id. §370.07.

Id. §370.15(5).

Id. §370.17.

See section 3, supra, and Chapter 4.
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120.
121.
122.

123.

124.

125.
126.

127.

128.

129.

130.

131.

132.

133.

134.

134a.

134b.

135.

136.

137.

138.

139.

140.

Fla. Stat. §370.034 (1979).

Id. §370.036.

Id §370.07.

E.g., explosives cannot be used to kill saltwater fish.
Id. §370.08(5).

E.g., taking fish and crustacea for scientific purposes
requires a certificate of accreditation. Id. §370.09(2).

See e.g.,§370.11(2) (length limits).

Id. §370.15.

Id. §370.13 (stone crabs); §370.135 (blue crabs).

Id. §370.14.

Id. §370.16.

Id. §370.113.

Id. §370.12(1).

Id. §370.12(2).

Id. §370.12(3).

Id. §370.12(4).

Interview with Michael Sprague, Gulf Coast Supervisor for
the Bureau of Shellfish Sanitation in Punta Gorda, Florida,
appearing in the Daily Herald-News, Feb. 11, 1980, at 12.
(1) Approved shellfish waters; (2) conditionally approved

waters; (3) unapproved waters; and (4) unclassified waters
not yet surveyed. 1Id.

DNR is thus the administering agency for the Beach and
Shore Preservation Act, Fla. Stat. Chapter 161, Parts I
& II (1979).

Fla. Stat. §161.053 (1979).

Id. §§161.041 - 161.052.

Fla. Laws 1977, Ch. 77-379; Fla. Stat. §161.091 (1979).
Fla. Laws 1969, Ch. 69-106.

Fla. Laws 1975, Ch. 75-22.
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141.

142.

143.

144.

145.

l46.

147.

148.

149.

150.

151.

152.

153.

154.

155.

156.

158.

Id. Part II, §14(4). Authority and substantive functions
are assigned to the Division of Chapters 20, 259, 260,
375, 418 and 592, Florida Statutes.

Fla. Stat. §375.021 (1979). The current plan, entitled

Outdoor Recreation in Florida, 1976, is to be completely up-
dated by early 1981. The previous practice of developing

the plans at five-year intervals will be supplemented with
annual "action plans" beginning in 1981 to "identify specific
measures to implement policies of the five-year plan. Depart-
ment of Natural Resources, Florida_Conservation News, Vol. 15
at 15-17 (Feb. 1980).

Id. §§375.031-.061. 1In 1979, over $23 million of federal and
state funds were earmarked for outdoor recreation projects in
Florida. Florida Conservation News, supra note 142 at 15.

Id. §§260.011-.018.

Fla. Laws 1977, Ch. 77-306; Fla. Stat. §20.261(13) (1977).

Fla. Laws 1979, Ch. 79-255; Fla. Stat. §20.25(f) (1979).

See Fla. Stat. §§372.925, 372.932 (1979).

Fla. Stat. §403.271 (1979).

Fla. Stat. Chapter 371 (1979).

The staff is responsible for the implementation and enforce-
ment of Chapter 16N-27, Florida Administrative Code.

Fla. Stat. Chapter 376; Fla. Admin. Code, Chapter 16b-16.

Fla. Stat. §376.16 provides for the imposition of a civil
penalty of up to $50,000 per violation per day to be assessed
by the Department for damages caused by such discharges. Any
such penalty would negate an additional penalty for water
pollution under Chapter 403. Id.

Fla. Laws 1979, ch. 79-255.

Fla. Stat. §20.25(f) (1979).

See generally, Fla. Stat. ch. 177 (1979).

See generally, Fla. Stat. Chapters 253 and 270 (1979).

Fla. Stat. §253.03(7)(1979). This plan should be dis-

tinguished from the land element of the State Compre-
hensive Plan which is prepared by the Fxecutice Office
of the Governor pursuant to Chapter 23, Part I, Florida
Statutes 1979.

Fla. Laws 1979, ch. 79-255, §8; Fla. Stat. §253.023 (1979).
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159. Fla. Stat. §211.02, §253.023 (1979). The Fund is not
to exceed $3 million for fiscal years 1979-1980 and
1980-1981 and $20 million thereafter.

160. Id. §253.025. An elaborate system tor insuring objective
appraisals of lands considered for purchase 1s out-

lined in this section.
161. Id. §§259.01 - .07.
162. Id. §259.035.
163. See section 5, infra.

164. Act Sept. 28, 1850, c. 84 §1, 4, 9 Stat. 519, 520,
43 U.S.C..§982 (19 ).

165. Fla. Laws 1855, Ch. 124. The fund was subsequently
renamed the "Internal Improvement Trust Fund" by
Fla. Laws 1961, Ch. 61-119.

166. Fla. Laws 1975, Ch. 75-22. See section 2, supra.

167. Fla. Stat. §20.261(6) (1979).

168. Id. §253.76.

169. Id. §253.03(1l). These lands do not include certain
lands identified in this section, including those held
for canal and road right-of-way and lands, title to
which is vested in any port authority, flood control
or water management district, etc.

170. Fla. Stat. §253.02(2) (1979).

171. TId. §253.02(3). See also §253.1241.

172. Id. §253.12(4) (d), (e).

173. Id. §253.12(4).

174. Id. §258.17-258.33.

175. Id. 258.35-258.46.

176. Id. §258.39.

177. Id. §258.42. For example, dredging is prohibited
except in certain limited areas and no excavation

of minerals is permitted. Id.

178. See note 165, supra.

179. See generally, Fla. Stat., Chapter 161 (1979).

180. For more information concerning beach erosion control
districts, see Section 10, infra.
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181.
182.
183.

184.

185.

186.

187.
188.
189.
190.
191.

192.

193.

Fla. Stat. §161.161 (1979).

14.
Id. §161.191.

See discussion of the common law of ambulatory
boundaries in Chapter 6 .

This is expressly stated in Fla. Stat. §161.191(2).
But see the statutory cavea*s in that section and
in §161.141 that were created by Fla. Laws 1979,
Ch. 79-233, §§1, 3.

Fla. Laws 1979, Ch. 79-255, §l; Fla. Stat. §253.001
(1979). ‘ '

See section 2, supra.

See section 4, supra.

Fla. Stat. §253.023 (1979).

Id. §259.035.
Id. §253.03(8).

"There shall be a game and fresh water fish commission,
composed of five members appointed by the governor
subject to confirmation by the senate for staggered
terms of five years. The commission shall exercise
the regulatory and executive powers of the state with
respect to wild animal life and fresh water aquatic
life, except that all license fees for taking wild
animal life and fresh water aquatic life and penalties
for violating regulations of the commission shall be
prescribed by specific statute. The legislature may
enact laws in aid of the commission, not inconsistent
with this section. The commission's exercise of
executive powers in the area of planning, budgeting,
personnel management, and purchasing shall be as pro-
vided by law. Revenue derived from such license fees
shall be appropriated to the commission by the legi-
slature for the purpose of management's protection

and conservation of wild animal life and fresh water
aquatic life." Fla. Const. art. IV, §9 (1968).

The Commission's functions pursuant to Chapter 372
were transferred by a type one transfer to DNR. A
type one transfer is defined in Fla. Stat. §20.06(1)
as a transfer of an existing agency "so that the
agency becomes a unit of a department" and its powers,
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195.
196.
197.
198.

199.

200.

201.

202.

203.
204.
205.

206.

207.

208.

209.

210.

duties and functions are subject to the department's
review and approval.

Fla. Stat. §372.01 (1979).

Id. §372.65.

Id. §372.663 (alligators).
Id. §372.75 (explosives).
See §372.31 (seizure and forfeiture of illegal nets,

traps and fishing devices); Fla. Admin. Code, chapter
16E-9.

Fla. Stat. §372.925 (1979). See discussion of DNR's

role 1n aquatic weed control in Section 5, supra.

Telephone interview with Clayton Phillippe, Aquatic
Weed Control Section, Division of Fish Management,
Game and Fresh Water Fish Commission, Tallahassee,
Florida, Dec. 6, 1977. :

For more information about Florida's flood control
districts, see Section 8, infra.

Fla. Laws 1977, Ch. 77-375; Fla. Stat. §372.072(1979).

Fla. Laws 1979, ch. 79-217, §2; Fla. Stat. §372.073 (1979).

Fla. Stat. §372.072(2) (1979).

The rules of the Commission define an "endangered
species" as one "which is in danger of extinction
throughout all or a significant portion of its range

in the State...." A "threatened species" is one
"which may become an endangered species within the
foreseeable future...." Fla. Admin. Code, chapter 16E-3.

Id. §16E-3.01.

Six members are appointed by the Director of the Game
and Fresh Water Fish Commission and four are appointed -
by the Executive Director of DNR. Fla. Stat. §372.072
(4) (a) (1979).

Fla. Stat. §372.072(4) (b) (1979).

Id. §372.072(6). A similar process has been established
for +the protection and propagation of wild ducks and
geese. Id. §§372.5712, .5714. '
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211.

212.

213.

214.

215.

216.

217.

218.

219.

220.

221.

222.

223.

224.

225.

226.

Id. §372.72 (1979).
Id. §732.073.

Id. §372.12.
14.

Fla. Laws 1972, Ch. 72-300, embodied in Chapter
259, Florida Statutes.

223 So. 24 330 (Fla. 1v69).

Id. at 331. The court in Whitehead was interpreting
language in article IV, section 30 of the Constitution
of 1885 but the clause as it now appears in article IV,
section 9 of the Constitution of 1968 is nearly iden-
tical.

Fla. Const. art. IV, §30.

18 So. 24 892 (Fla. 1977).

Id. at 898.

Id. at 899, citing Bailey v. Van Pelt, 78 Fla. 337,
82 So. 789, 793 (Fla. 1919).

"The legislature may enact laws in aid of the commission,
not inconsistent with this section." _Fla. Const. art.
IV, §9 (1968).

The authority of the Commission to regulate the game
and fresh water fish industry has been described as
"exclusive." Price v. St. Petersburg, 29 So. 24 753,
755 (Fla. 1947). "[Tlhe power to regulate or control
the taking of [fresh water fish] had been divested from
the legislature by Sec. 30 of Article IV of our Con-

stitution." Id. However, the opinion in Price also
contained dictum implyinog that the Legislature is not
totally excluded: "The power to pass acts in aid of

the amendment does not contemplate power to prescribe
a method of taking [fresh water fish] different from
that prescribed by the Commission." 1Id.

Fla. Laws 1979, ch. 79-190. See Stryker, Planning &
Budgeting Reunited: A Contract Marriage, 7 Fla. Env.
Urban Issues 12 (1979).

Fla. Laws 1972, ch. 72-295.

Fla. Stat. §23.0113 (1975).
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227.
228.
229.

230.

231.

232.

233.

234,

235.

236.

237.

238.

239.

240.

241

242.

243.

244 .

Id. §23.0114.
Id. §373.036.
Id. §373.036(2).

For more information about the water management
districts, see Section 8, infra.

Fla. Stat. §373.036(4) (1979).

Florida Water Resources Study Commission, Florida Water
Resources, A Report to The Governor and The 1957 Le-
gislature (1956]).

Fla. Laws 1949, ch. 25270.
Fla. Laws 1961, ch. 61-691.
Fla. Laws 1957, ch. 57-380.
Id. §s8(1)(a).
Id. §8(1) (b).
Fla. Laws 1972, ch. 72-299.

The Department of Natural Resources was the state
agency originally charged with consumptive water use
regulation under the 1972 act. Fla. Stat. §373.019(1)
(1972). At that time, the Department of Pollution
Control was in charge of water quality control. _Fla.
Stat. §403.503(8) (1972). To imporve coordination of
these two water management functions, the 1975 Florida
Legislature, placed both under the Department of En-
vironmental Regulation. Florida Environmental Reorgan-
ization Act of 1975, Fla. Laws 1975, ch. 75-22; see
Section 1, supra. T

Fla. Stat. §373.069(1979).
See note 239, suvra.

Fla. Stat. §373.073 (Supp. 1979). To provide for even
more balanced local representation, residency regquire-
ments relate membership on the board of governors to
specific basin areas or subdistricts within each water
management district. Id.

14.
Id. §373.0693. The number of basins within a district

can vary considerably. For example, the Southwest
Florida Water Management District is divided into nine
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245.

246.
247.

248.

249.

250.

251.

252.

253.

basins while the South Florida Water Management District
is composed of only two basins.

1d.
I1d. §373.0695.
Id. §373.086.

Id. §373.114. See Op. Att'y. Gen. Fla. 77-95 (1977).

Id. §373.219.

1d. §373.216.

The Central and Southern and Southwest Districts were
both created before the State adopted a new Constitution
in 1968. Under the new Constitution, no new ad valorem
taxes could be levied by the legislature without a
favorable referendum vote of the people in the affected
area. Since the three northern districts were created
after the enactment of the 1968 Constitution, they are
subject to this restriction. A constitutional amendment
designed to remove this restriction for water management
districts was adopted in March, 1976. Meanwhile, the
northern districts had to rely entirely on statewide
general revenue appropriations for their funding. The
first ad valorem taxes were not received by these distric
until November 30, 1977.

On August 20, 1974, the Governor and Cabinet, as the
official head of the Department of Natural Resources,
passed a resolution which delegated to the three northern
districts the authority to implement a consumptive use
permit program on any future date that the governing
boards of the districts decided to do so. Interview with
James Stedham, Staff, Northwest Florida Water Management
District, Tallahassee, Florida (January 16, 1978).

"Reasonable-beneficial use" is defined by Chapter

373 as a "use of water in such quantity as is necessary
for economic and efficient utilization for a purpose

and in a manner which is both reasonable and consistent
with the public interest." _Fla. Stat. §373.019(5) (1979).
See, Maloney, Capehart & Hoofman, Florida's "Reasonable-
Beneficial" Water Use Standard: Have East and West Met?,
31 U. Fla. L. Rev. 253 (1979).
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255.

256.

257.
258.
259.
260.
261.

262.

266.
267.
268.

269.

270.

271.

Fla. Stat. §373.223(1) (1979). The last criterion may be
redundant and unnecessary Ssince consistency with the

public interest is an element of the meaning of "reasonable-
beneficial." :

Id. §373.236.

Id. §373.106. An exception is provided for such projects
permitted by Chapter 377, Florida Statutes, concerning
oil and gas extraction processes. Id.

Id. §373.313; Fla. Admin. Code, chapter 17-21.

1d. §373.413;

Id. §373.323; Fla. Admin. Code, chapter 17-20.

1d. §373.085.
Id. §373.016(3).

Much of the discussion which immediately follows draws
heavily from an excellent article which deals more
elaboratively with this problem: Wershow, Water
Management, The Future of Florida Legal Implications,
51 F.B.J. 136 (1977).
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